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DEPOSITOR NEED NOT EXAMINE BANK’S STATEMENTS 
FOR DEPOSITS WHICH APPEAR HIS PASSBOOK 


When bank renders statements regular intervals de- 
positor, indicating the status the depositor’s account, the depositor 
under obligation examine the statement with reasonable 
promptness and report any irregularities the bank. 

has been held recent case, however, that where depositor’s 
passbook shows the making certain deposit, the fact that the de- 
posit does not appear the statements rendered the bank and 
that the depositor neglects examine the statements and dis- 
cover that fact will not prevent the depositor from holding the bank 
liable for the amount the deposit. The case question de- 
cision the Supreme Court South Carolina, Huggins Com- 
mercial Savings Bank, 140 Rep. 177. 

this case appeared that the plaintiff made deposit 000 
the Citizens’ Bank, which bank was subsequently absorbed the 
defendant bank. The deposit was indicated the plaintiff’s pass- 
book but did not appear the monthly statements account sub- 
sequently rendered the plaintiff the Citizens’ Bank 
the defendant. The defendant claimed that the deposit 
had never been made and contended that the failure 
examine these statements and discover that the deposit was not 
reported thereon and give notice the bank estopped him from 
holding the bank liable for the deposit. The plaintiff’s contention 
was that was entitled rely the fact that the deposit was in- 
dicated his passbook. 

was rendered for the plaintiff. affirming this, the 
Supreme Court wrote part follows: 


has been well and generally known for many years that bank- 
ing institutions advertise every nook and corner that the money 
placed with them will handled with safety and security. And 
many banks have appealed, publicly, for deposits, with inviting prom- 
ises, such as, ‘Let your bookkeeping for you.’ All this has 
been, and even today, well known bankers, depositors and the 
people that this court and should judicial notice 
thereof. 
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there may have been some evidence this case show 
some negligence the part the plaintiff the matter examina- 
tion the statements furnished him the Citizens’ Bank, 
the defendant, held that all the indicated with- 
out dispute that the plaintiff was negligent. 

statements furnished monthly may not have shown the de- 
posit $3,000. The modern bank statement, made machine, 
with its stars, dots, dashes, ‘O. D’s,’ perforations, and its red, blue 
and black ink, and with figures often running over each other, are 
papers for many people comprehend. But the old-time 
passbook easy for those with but limited education understand. 
The plaintiff had book that kind his possession, given him 
the Citizens’ Bank, and therein was proper entry the deposit 
question. stands out boldly evidence show that the bank 
received plaintiff’s money. Why should plaintiff, ordinarily, except 
when found that his former trust had been misplaced, into 
examination the monthly statements see his deposit had been 
entered thereon, when the passbook gave evidence 
the entry?’’ 


BANK’S STATEMENT DEPOSITOR NOT CONCLUSIVE 


The statement which bank sends its depositor, showing the 
status his account, not conclusive. may impeached for 
mistake and the impeachment may made the instance 
the bank well the depositor. 

Thus, where bank shows that checks drawn depositor were 


the bank but not charged against his account and not entered 


the statements sent the bank the depositor, the bank will 
able recover the amount the checks. was held recent 
decision the United States Court Appeals, 
Draper, Fed. Rep. (2d) 33. 

The action this case was brought the receiver the First 
National Bank Matoaka, Va., against two the bank’s de- 
positors. The evidence showed that one the depositors had drawn 
number checks aggregating $1,961.11, which had been paid 
the bank but had not been charged against his account and that the 
other depositor had drawn number checks aggregating $6,720.73, 
which had likewise been paid the bank and not charged against the 
drawer’s The facts recited the opinion not indicate 
whether the error was due fraud mistake who was blame 
for it. After being paid, the remained the possession 
the bank and were not any time canceled marked paid. The 
defendants produced statements which had been rendered the 
bank and which did not show the checks question, their contention 
being that these statements were conclusive and binding the bank. 
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Under the rule stated, the court held that the statements were not 
and that the defendants were liable for the amounts 
the checks. The following paragraphs are quoted from the court’s 


brings the last point urged defendants, which re- 
lates the refusal the requested instruction, the effect that, 
the jury should believe that the bank rendered statements the 
defendants, showing balance their favor the time its 
closing, these statements would binding upon the parties, and the 
jury should find for the defendants the claim based the al- 
leged overdrafts. think that the instruction was properly refused. 
made the sending the statements conclusive the rights the 
parties and ignored the testimony that the bank had paid out large 
sums for the defendants checks not charged their accounts, 
and the legitimate inference that the statements were erroneous and 
based upon either mistake fraud. appeared that the checks 
controversy were not returned defendants, and were not marked 
paid canceled the bank, and that the the bank and 
the statements based thereon and sent defendants were erroneous, 
because the checks controversy paid for defendants were not 
them. Each the defendants admitted that the checks 
had not been returned him, and that the statements which had 
received did not show that they had been paid. Under these 
think that have charged requested would have been 
clearly erroneous. 

general rule that, where statement account sent 
bank one its together with his checks 
vouchers, and the customer retains it, and does not object 
within reasonable time, becomes account stated between the 
bank and him. Union Tool Co. Farmers’ Merchants’ Nat. Bank, 
192 Cal. 40, 218 424, 1417, 1426; Los Angeles Inv. Co. 
Home Savings Bank, 180 Cal. 601, 182 1193; 
Brown Lynchburg Nat. Bank, 109 Va. 530, 950, Ann. 
Cas. 119, and note; Greenhalgh Farmers’ Nat. Bank, 226 Pa. 184, 
260, Ann. Cas. 330, Am. St. Rep. 1016, and note (re- 
213. This does not mean, however, that the bank statements sent 
the customer are conclusive, even after they have been retained and 
in; for account stated may impeached for fraud, 
mistake error. 217; Greenhalgh Farmers’ Nat. Bank, 
supra; Los Angeles Inv. Co. Home Savings Bank, supra; Harman 
791, Am. St. Rep. 821; notes (N. S.) 348, and 134 
Am. St. Rep. 1023 and 1024. And may impeached the 
Farmers’ Bank, supra. where asserted defense action 


law, may impeached there, without resorting bill 


the bar, there was certainly sufficient evidence im- 
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peachment the statements sent the defendants carry the case 
the jury. These statements seem have corresponded with the 
accounts the defendants kept the bank, upon which, 
have seen, the checks controversy were not charged. Whether 
this failure charge was due mistake fraud, certainly re- 
sulted error the accounts; and would appear that enabled 
the defendants obtain large sums money from the bank which 
they should pay back. The report the auditor (before the trial 
the case was referred auditor for the purpose reporting 
the facts) and the evidence that the checks were signed the de- 
fendants and paid the bank, but not charged their accounts, was 
sufficient evidence that the statements sent the defendants were er- 
roneous make the question their effect one for the jury 


VALIDITY PRINTED SIGNATURES CHECKS 


question the validity printed signatures bank checks 
has been raised one who wishes make use check signing 
machine and states that ‘‘our bank balking little the printed 

There doubt that printed signature bank check, 
any other instrument, valid provided affixed with proper 
authority and with the intention that shall operate signature. 

The form signature used bank checks entirely 
matter arrangement between the bank and its depositor. the 
signature any other form, the bank fully protected paying 
checks signed accordance with the agreement. 

The courts have had pass signatures various 
kinds other than those made with pen and ink. 

The validity coupon bonds signed printed the 
maker’s autograph, adopted the maker for that purpose, has been 
upheld, Pennington Baehr, Cal. 565; and the facsimile signatures 
Federal Reserve Bank note have been held the true and 
genuine signatures those officers whose names appear the note. 
Hill United States, 288 Fed. Rep. 192. 

like manner, has been held that signature may made 
means rubber stamp the stamp affixed under proper au- 
thorization and with the intention that the impression made thereby 
shall the signature the person whose name impressed. 
American Union Trust Co. Never Break Range Co., 196 Mo. App. 

has been held several cases that check completely written 
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lead pencil valid. One such First National 
Bank, 114 Tex. 207, 266 Rep. 393. this case check for 
the amount $5.00 was fraudulently raised erasing the figures 
$5.00 and substituting $500 and writing the word ‘‘hundred’’ 
after the word The bank paid the check its altered condi- 
tion and was held that the bank was liable the drawer. 

There are decisions holding that the validity contract not 
affected the fact that the signature written with lead pencil. 
Drefahl Rabe, 132 Iowa 563, 107 Rep. 179; Porter 
Valentine, Supp. 507, Mise. 213; Van Platz Brew- 
ing Co. Interstate Ice Co., Mo. App., 143 Rep. 542. 

Indorsements written with lead pencil have been held 
valid. Cooper Bailey, Me. 230. And American Union Trust 
Co. Never Break Range Co., 196 Mo. App. 206, 190 Rep. 
1045, was held that indorsement made rubber stamp was 
valid ‘‘written indorsement’’ and sufficient transfer title. There 
are other decisions similar import. has also been held that 
typewritten indorsement valid. Pingree National Bank 
land, Utah 410, 195 Pae. 

Finally, the Uniform Negotiable Instruments Law, §1, provides 
that instrument negotiable ‘‘must writing and signed 
the maker drawer,’’ and §191 the statute provides that 

view the authorities cited, can hardly doubted that 
printed signature, one made with machine, perfectly valid 
provided the signature affixed with proper authority and in- 
tended operate signature. 


DEVICES AVOID THE EFFECT THE USURY LAWS 


Many plans are resorted overcome the intended effect 
the laws against usury. The courts, however, always look the real 
nature the transaction and they find that particular transaction 
fact usurious, the legal penalities provided will applied, 
matter what form the transaction question may disguised. 

New York, the highest legal rate interest that may 
charged for the loan money six per cent. per annum. interest 
higher rate taken, the transaction declared void and 
enforced. The lender can collect neither interest nor prin- 
cipal. interest has been paid the borrower may recover any 
amount interest paid excess six per cent. 

The New York statute, however, 374 the General Business 


- 
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Law), provides that corporation shall ‘‘interpose the defense 
usury any 

recent decision the Supreme Court New York County, 
Helfand Broadway-Bennett Corporation, (New York Law Journal, 
December 1927, page 1191), held that transaction which 
actually usurious cannot made enforeceable disguising the real 
borrower corporation. 

this case appeared that two officers the defendant cor- 
poration desired secure loan for another corporation which 
they were interested. was alleged that the two officers ‘‘entered 
into conspiracy with the plaintiff wherein the plaintiff would make 
loan the two officers usurious rate interest and order 
avoid the defense usury they agreed have the defendant corpora- 
tion appear the maker and they would sign indorsers.”’ 

The plaintiff made motion for summary judgment the theory 
that the defendant corporation could not, under the statute, plead 
the defense usury, which motion the court denied. The opinion 
written Mr. Justice Cotillo follows full: 


motion for summary judgment made under Rule 113, 
P., action brought recover note for $7,100 made 
the defendant Broadway Bennett Corporation the order the 
plaintiff. The complaint alleges the making and delivery the note 
the defendant. The answer interposed denies the making and 
presentment the notes and also denies that the plaintiff the 
holder. The defendant also pleads separate and distinct defense 
conspiracy between the plaintiff and two the officers the de- 
fendant. alleged that the two officers the defendant seeking 
obtain loan for another corporation which they were interested 
entered into conspiracy with the plaintiff wherein the plaintiff 
would make loan the two officers usurious rate interest 
and order avoid the defense usury they agreed have the 
defendant corporation appear the maker and they would sign 
indorsers. The law well settled this state that where there 
notice intent take usurious interest loan the lender cannot 
evade the disguising the borrower (Shanz Sotscheck, 
167 App. Div. 202). Judge Lewis, writing his opinion First 
National Bank Brooklyn American Near East and Black Sea 
(119 Mise. 650), aptly stated the law follows: 
‘The answer alleges that was agreed between Samuel Clark Wil- 
liams and the defendant that the corporation appear maker and the 
individual defendants indorsers; that, fact, money was loaned 
the corporation, but the loan was the individual defendants, and 
that was all pursuant plan evade the usury statute, because 
the maker, being corporation, would unable, reason the 
statute, avail itself the defense usury. The law that 
there notice intent take usury the lender cannot evade the 
statute disguising the borrower (Grannis Stevens, 216 
583; Schanz 167 App. Div. 202; Gilbert Real Estate 
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Co. Brooklyn, 155 id. 411).’ Motion for summary judgment de- 
nied. Order signed.’’ 


this the loan was actually made the individual officers 
and they endeavored have appear that the loan was made 
the defendant corporation having the corporation sign the note 
maker. New York, not unusual for prospective borrower 
told that loan will made incorporates his business. 
Suppose that business incorporated for the express purpose 
securing usurious loan, the loan being made the corporation and 
actually used its business, would the corporation, such cireum- 
stances, allowed plead the defense usury? this 
question was not covered the above decision, where the loan, in- 
stead being made the defendant corporation, was reality made 
the individual officers. 


CHATTEL MORTGAGEE BOUND GET BEST PRICE 
FORECLOSURE SALE 


Where bank, chattel mortgagee, sells the mortgaged property 
foreclosure sale order satisfy its claim, bound ex- 
ercise diligence and good faith effort obtain the best possible 
price. the bank fails this respect, the sale may set aside 
fraudulent under the National Bankruptey Act. This conclusion was 
reached recent decision the United States District Court, 
Johnson People’s State Bank Beaverton, Fed. Rep. (2d) 211. 

The plaintiff this case was the trustee bankruptey one 
Wilt. appeared that March 15, 1926, the bankrupt, who con- 
ducted dry goods store the small village Beaverton, Mich., 
gave chattel mortgage his stock and fixtures 
the defendant bank, which the defendant Wilt, who was brother 
the bankrupt, was cashier, secure three month’s promissory 
note bearing the same date and representing indebtedness the 
bankrupt said bank the amount $3,500. 

The note secured the chattel mortgage was renewed several 
times without anything being paid reduction the amount due. 
The last renewal fell due November 15, 1926. During all this 
time, the bankrupt was distressed financial 
was known his brother, the defendant appeared 
that the defendant during the same time, had received vari- 
ous inquiries from and commercial agencies concerning the 
financial condition his brother and that, answering such inquiries 
withheld information the chattel mortgage held the bank. 


THE BANKING LAW JOURNAL 


When became apparent that the defendant cashier’s brother was 
hopelessly insolvent, the defendant bank took possession the mort- 
gaged merchandise November 15, 1926, the date the maturity 
the last renewal, closed the store and posted notices fore- 
closure sale held November 20th. What happened the 
sale and subsequently thereto the court follows: 


was done, well what was not done, arranging for 
the foreclosure sale, clearly indicates lack honest desire the 
part the mortgagee realize for the mortgagor’s estate surplus 
from the proceeds the sale. inventory the mortgaged prop- 
erty was made. advertising matter was circulated nor published. 
notice was sent the the mortgagor, although the 
existence such creditors was well known the defendants. 
least one such who happened learn the foreclosure 
during the five days (the minimum interval provided the mortgage 
between the time the posting notices and the time sale), and 
who inquired the defendant bank for information the subject, 
received, response such inquiry, such report 
cerning the prospects suecess from any effort him protect 
the interests the approaching sale discourage 
and dissuade him from making any such effort. 

day selected for the sale, Saturday, was one which travel- 
ing salesmen seldom visited the village where the sale was held. 
might reasonably have been expected, only one person besides the 
mortgagee made any bid the sale, and the surround- 
ing the bidding that person strongly suggest the that 
his presence and bidding were for the purpose appearance rather 
than reality, and designed sham and pretense, give the 
gagee the benefit dummy competitor. is, therefore, not strange 
that the defendant bank, through its defendant cashier, succeeded 
the mortgaged property for the amount its claim, 
$3,700, which included the costs and expenses sale and tax charges 
due, although must have been evident all concerned that the true 
value such property was least $2,000 more than the sum bid, 
and that correspondingly larger amount could and would have been 
realized the sale had been fairly and properly conducted. 

possible doubt this score removed consideration 
the developments following the sale. Immediately after this sale, 
arranged and conducted the mortgagee, which such bank was 
the purchaser, second sale the same property and the same 
place was arranged and conducted the same mortgagee, which 
was not the purchaser, but the seller. This sale was quite differ- 
ently planned and conducted. Advertisements were published daily 
newspapers nearby cities. entirely different policy was adopted. 
Considerably more time was devoted the sale. Special efforts were 
made, various ways, realize the utmost possible out the sale. 
Sales retail were made over the counters, the store the 
mortgagor where the mortgaged property was located. result 
this diligent, active endeavor, the sum $6,175.25 was realized 
from the purchasers the sale. After deducting from this sum the 
amount the indebtedness the bankrupt the bank and all 


2 
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the expenses the sale, including the posting the foreclosure 
notices, attorney’s foreclosure fee, auctioneer’s fee, tax charges, ad- 
vertising expense, and incidental expenses, the defendant Wilt has 
his hands the sum $1,957.83, which claims hold trustee 
for the benefit the stockholders the defendant bank, pending 
the completion consolidation between that bank and 
other bank, which consolidation process 


holding that the sale should set aside the court wrote 
part follows: 


settled law that the mortgagee under chattel mortgage, 
who conducts foreclosure sale pursuant the terms such chattel 
mortgage, bound exercise reasonable diligence and good faith 
endeavor obtain such sale the best possible price consistent 
with such diligence and good faith, especially where such mortgagee 
becomes the purchaser such sale, 

the value this property, over and above the amount the 
indebtedness and expenses with which the defendants are equitably 
defendant Wilt, realized the direct proceeds such property un- 
der sufficiently indicating that fairly represents the 
value thereof excess the amount equitably allowable the de- 
fendants, reach the that the interests justice and the 
equities the parties will adequately promoted and protected 
directing the payment said sum, $1,957.83, together with any in- 
terest earned thereon from the time its receipt the defendants 
the time its payment the plaintiff, full satisfaction all 
rights and demands the plaintiff and his predecessors right 
and title, from and against the defendants either them. decree 
may entered accordance with the terms this opinion, bearing 
interest the rate per cent. per annum (the prevailing statutory 


from the date the entry said the date payment 


GIFT CHECKS 


The drawer check may make gift it, least the 
money represented it, delivering the check the person for 
whom the gift intended. But the transaction must completed 
during the lifetime the drawer the payment the 
order for the gift become effective. other words, the drawer 
the check dies before the donee collects it, the latter enforce 
the check against the drawer’s estate. 

Even where the check collected during the lifetime 
the drawer, the evidence must indicate that there was valid gift 
order for the donee entitled retain the proceeds. 

recent decision the Surrogate’s Court Westchester 


a 
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County, New York, Brown, decided December 10, 1927, two 
gift checks were involved. The checks were drawn Romaine 
Brown shortly before his death. One them was for $17,000 and 
was payable the order the drawer’s son, Elliott Brown. 
was indorsed ‘‘deposit the account Elliott 
ace.—Elliott Brown.’’ This check was the handwriting the 
payee. With reference it, one witness testified that the drawer 
stated that had given the check the payee for ‘‘bank 

The other check was for $5,000 and was payable the order 
eash. With reference this check the drawer’s bookkeeper testified 
that the drawer had stated that wished give the donee some 
eash. The check was deposited the account the donee. 

was held that the $5,000 cheek constituted valid gift and that 
the $17,000 check did not gift and that the proceeds 
this check belonged the drawer’s estate. deciding, the court 
wrote part follows: 


that the check $5,000 was gift. Robert 
Murphy, the testator’s bookkeeper secretary, testified that two 
weeks before Mr. Brown’s death his home. Mr. Brown 
said wanted give Elliott some cash and told him draw check 
for $5,000, making the order cash. said that intended 
give Elliott. The check, except the signature, the 
handwriting Murphy. (Pickslay Starr, 149 438). 

$17,000 check the handwriting the son. The check- 
book stub the handwriting the son and marked ‘Special.’ 
‘Special’ defined Webster particular; peculiar; different from 
others; designed for particular purpose, occasion person; limited 
range; confined definite field action (Kundolf Thal- 
heimer, 593, 596). The only with regard this 
check was the nurse, Miss Green, offered the claimant. She 
said she ‘saw Mr. Brown sitting the side his bed signing what 
looked like checks.’ ‘He (the testator) told had given him 
for bank accommodations.’ She thought one was for $8,000 
and one was $17,000, and she believed this happened within the last 
week before Mr. Brown died. She placed the signing the two 
checks one transaction. matter fact the checks were dated 
ten days apart. The one dated October was deposited October 16, 
and consequently they had made different periods. What did 
the testator mean when said the check was for ‘bank accommoda- 
tions’? Not strong statement support gift. 

the absence explanation the presumption arising from 
the delivery check that was delivered payment debt, 
and not loan, but that may represent loan gift, money 
the drawer applied the drawee the use the former 
his agent, otherwise. What evidence has been adduced, any, 
indicate into which legal channel the $17,000 check should go? 
The check earmarked, also the deposit slip, ‘special account.’ 
Such earmarking has value evidence tending show that the mak- 


THE BANKING LAW JOURNAL 


ing the testator his check the son’s order was neither the pay- 
ment debt nor gift, was not loan, but was money 
applied the drawee the use the testator. course, the 
facts are consistent with the one with the other presumption, 
then neither should prevail, but opinion the earmarking the 
check ‘special account’ makes altogether probable that the 
testator meant create fund for his own use 35, Negotiable 
Instruments Law; Nay Curley, 113 575, 577; Leask Hoag- 
land, 205 172, 177; Marks Kellogg, 170 464, 468). 

feel constrained hold matter law that the evidence 
insufficient establish gift the $17,000 check the son the 
testator, and, consequently, the executor with this 
amount 


BAD CHECK LAW HELD CONSTITUTIONAL 


The recently enacted Bad Law North Carolina (Pub. 
Laws 1927, Chap. 62) making misdemeanor for any person 
poration issue check draft bank knowing that the same 
drawn against insufficient funds, has been held constitutional. 

the State Yarboro, Supreme Court North Carolina, 
140 Rep. 216, appeared that the defendant drew check for 
$100 the Farmers’ Merchants’ Bank Louisburg, which 
delivered attorney payment fee for legal services, 
partly rendered and partly rendered. the time delivering 
the check assured the payee that the check would paid upon 
presentment. had money deposit with the drawee bank 
the check was consequently returned the payee 
after the defendant was indicted under the statute mentioned. His 
defense was that the statute was unconstitutional being conflict 
with Article the North Carolina Constitution which pro- 
vides that ‘‘there shall imprisonment for debt this state, 
except fraud.’’ holding that the statute did not con- 
flict with this constitutional provision, the court wrote part 
follows 


the statute conflict with this prohibition, cannot 
upheld, for the manifest object the section, first appearing the 
Constitution 1868, was the abolition imprisonment for debt 
which had previously had legal sanction. The former law granted 
execution against the body the defendant actions 
which money only was recovered. was not essential that fraud 
should proved. The execution was writ known 


satisfaciendum, the office which was imprison the debtor until. 


had paid the debt, costs and damages. had property when 
was taken into surrender it; had none, 
could take the oath insolvent. Laws 1773, Const. 1776, 
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39; Revised Code, 59; Burton Dickens, .103; Jordan 
land, 42, Am. Dee. 728; Griffin Simmons, 145. 
The constitutional provision 1868 was intended annul the old 
law and interdict imprisonment for debt except cases fraud. 

recognize the principle that the police power may not 
exercised breach rights which are guaranteed the Constitu- 
tion the state nation; but if, have said, the assailed 
statute not with the fundamental law, its enactment was 
lawful exercise legislative power. The police power neces- 
sary attribute every civilized government; not grant derived 
from under any written Constitution, but inherent the 
several states. but ‘another name for that authority which 
resides every sovereignty pass all laws for the internal regula- 
tion and government the and means ‘the Legisla- 
ture exercises supervision over matters involving the common weal 
and enforces the observance each individual member society 
the duties which owes others and the community large.’ 
virtue the police power the lawmaking body may enact laws, for 
the enjoyment private and social life, the beneficial use property, 
the security the social order, and the prevention and punishment 
injuries, well for the protection the life, safety, health, 
morals and the citizen. State Vanhook, 182 831, 
109 65. This attribute sovereignty imports authority, not 
only punish injury which has become public nuisance, but 
punish fraudulent acts which tend deceive, destroy confidence, 
and injure the interests. Does the giving worthless 
paper tend deceive? Does the custom putting the market 
places tend destroy The transaction 
dependent credit; the basis credit confidence. The harmful 
effect flooding the channels commerce with checks and drafts 
this character manifest; not restricted the bare transaction 
between the maker and the payee; its scope embraces the indorsement 
and the unrestrained transfer the paper, releasing courier 
without baggage’ hastening perchance the four corners the 
country. The offense consists, not presently obtaining something 
value deceit, but putting worthless commercial 
paper which will ultimately result financial loss. our 
eyes this significant fact, shall fall into the patent error 
trying apply the ease before the law upon 
entirely different state facts such cases State Griffin, 154 
347. 

this court. has never held that the mere giving worthless 
check draft breach the law. The constitutionality 
4283, Laws 1925, 14, now repealed, has never 
been determined. State Edwards, 190 322, 130 10; 
State Corpening, 191 751, 133 14. But the 1927 
comprises much more than the giving worthless paper. 
offense complete only when check draft made drawn, 
any bank depository for the payment money its equivalent, 
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one who knows the time that has not sufficient funds 
credit with such bank depository with which pay the paper when 
presented; meaning arrangement understanding with 
the bank depository for the payment the check draft. 

said that the issuance check draft under 
not false representation subsisting fact, the 
wrong which the statute condemns? Can the maker condone his act 
the theory that did not mean what said? the act 
issuing the paper, does not aver the existence funds credit 
against which drawn? Can fraudulent act defined only 


the use the word ‘fraud’? have understood the principle 


that offense the Legislature may define de- 
culated produce described result. 67. The result con- 
templated financial loss. there immediate loss, the 


probability ultimate loss sufficiently imminent warrant 


exercise the police power behalf the 


The Law Negotiable Instruments 


The fourteenth series articles pertaining the law 
negotiable instruments 


Roy Redfield, the Washington State Bar 


WHAT THE PARTIES PROMISE 


Contracts Not Set Out Instrument. 

The Maker’s Contract. 

Liability Several Persons Signing Instrument. 
159. Several Liability. 

Joint Liability. 

161. Joint and Several Liability. 

162. Kind Liability; How Recognized. 

163. Drawer’s Liability. 

Place Where Drawer Must Pay. 


156. Contracts Not Set Out Instrument. 

The requirement certainty, greatly stressed our subject, 
not carried the point demanding that every negotiable instru- 
ment full and explicit statement each party’s contract. 
were the paper would far too bulky for convenient use. 
Furthermore, most its bulk would consist the useless repetition 
certain definite engagements, which never vary because they are 
fixed law. Those points instrument which vary deal with 
amount, interest, maturity, place payment and the like; 
these, clear and explicit statements are called for. But such matters 
the indorser’s contract, the warranties which with the paper, are 
governed rules law uniform that any statement regarding 
them the paper itself would useless. will our object 
this article take the individual contracts, and observe what the 
law reads into them, over and above such express terms the parties 
may have written out. But cannot manage all this undertaking 
one article. Herein shall treat original parties only, leaving 
the study the indorser’s contract wait until have entered 
the subject negotiation. 
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157. The Maker’s Contract. 


all parties negotiable instruments, the one who comes near- 
est putting his whole liability paper the maker promis- 
sory note. His document tells pretty complete story. What the 
law adds it, automatically, but little. Here the language 
the act: 

60. Liability Maker—The maker negotiable in- 
strument making engages that will pay according its 
tenor, and admits the existence the payee and his then 


The maker’s promise pay primary and unconditional. 
demand necessary fix his liability, except the instrument may 
mature the obligation. Apart from this exception, the maker’s 
business see that the debt paid when due, without waiting for 
somebody come and jog his memory. The formalities present- 
ment and demand are very important when there are indorsements 
the paper; these ceremonies are then performed fix the 
liability secondary parties. But the maker liable first, last and 
all the time, and without reference any formalities. 

The slight additions made the statute the express contract 
the maker prevent him from raising questions about the legal 
pacity the payee. The paper may have been made payable 
like ‘‘Robin Goodfellow’’ association like 
Republican The maker cannot afterward object that 
any these payees lack the power collect indorse. the 
child the non-trading corporations, these are specifically granted 
power transfer another and their right collect 
from him, the maker admitted that when saw fit issue the paper. 
fictitious payee, the statute elsewhere says that paper 
ganized society, its power transfer collect may exercised 
such officers agents have the authority represent it, and 
the quaint legal phrase runs, does not lie the mouth the 
maker deny its capacity payee. 

The capacity admitted the payee’s then capacity. must 
not lose the the word ‘‘then,’’ referring the time when 
the paper emitted. The maker admits that the payee capable 
indorsing that time, but does not guarantee that may not 
the next day. often raises troublesome questions. 
Some states hold that the contract insane person absolutely 


See Section 
See Section 


A 
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void, others that his contract only voidable. The degree and kind 
insanity may have bearing here also, that may may not 
party for business transactions. There has long been, 
and still continues be, some conflict the decisions whether 
indorsement payee who insane such title that the 
new holder the paper may sue upon and recover from the 
maker. useful collection authority this point cited 
the The uniform act seems now settle the matter this 
extent, any rate, that the maker cannot complain that gave his 
note who the time issue had power transfer 
title. But the effect insanity the payee transpiring after de- 
livery the paper would have determined according the 
facts the case and the law the particular jurisdiction. 


158. Liability Several Persons Signing Instrument. 

This probably the most convenient place consider the various 
legal relations which follow when number persons sign the 
same capacity, for instance, makers, acceptors, indorsers guar- 
antors. The questions involved come most frequently, however, 
connection with the liability makers. Joint, several, and joint 
and several, are expressions common widely familiar, but 
the meaning these terms not well understood outside the 
legal profession. Whether note signed more than one joint, 
several, joint and several, may make good deal difference 
collection has enforeed, and will take here ob- 
serve these distinctions their practical bearing, but making 
effort avoid mere technicalities and legal refinements. 

Making use our privilege approach legal subjects un- 
way, may well take short across this subject 
and point out that the way which people own property has 
bearing the way which they enter into obligations. The 
simplest form ownership separate, individual, the law 
says, several ownership, several being used the sense severable. 
But there are certain forms ownership which people are as- 
sociated; perhaps the most common these partnership. Now 
simple matter subject one’s individual property his personal 
debts; the machinery the law will accomplish this with very little 
also relatively simple matter subject property 
which jointly owned joint debts. “But there considerable 
applying property which jointly owned the in- 
dividual debts the persons who are the joint owners. The law 
finds desirable carry through into this matter plural obliga- 
tions the same classifications that with plural ownership, one 


Ann. Cas. 539. 
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the main purposes being safeguard jointly owned property, far 
just and reasonable, from the financial entanglements the 
owners their individual 


159. Several Liability. 


This means the kind obligation which each party contract 
assumes when contracts his own behalf, making himself his 
estate fully lable for the debt specifies, wholly without reference 
the other obligations, identical form, which may appear the 
same paper. The easiest illustration bring out this thought 
that contract where number parties sign, each 
putting after his name the amount which pledges. one these 
parties liable for the total amount each liable for 
performance his own part only. But this illustration simple 
almost misleading, because the more common situation that 
each several signers does make himself severally liable for the 
whole debt instead part it. This does not mean that the 
holder the obligation can collect from each one the signers the 
full amount repeatedly; payment one payment behalf 
all, and who pays may may not then have right 
tion reimbursement from the others according the arrangement 
existing between themselves. Each person ‘severally liable held 
for the full amount until the debt discharged, and dies his 
estate remains liable. The holder the obligation may sue any one 
some all the signers. But well notice that judg- 
ment were obtained along these lines against these parties 
dividuals, would hard make such judgment reach property 
which they owned jointly, for partnership. There 
are some very stringent rules about partnership property and debts, 
and one these that the liabilities individual partners cannot 
paid out the partnership property until the creditors the 
firm have been ascertained and taken of. For this reason, 
holding judgment against one partner individual 
cannot immediately send the sheriff levy upon the joint assets; 
would very much better for that had obtained 
judgment joint debt all the partners because collection 
would then greatly facilitated. 


160. Joint Liability. 

joint obligation one which all the persons making pledge 
themselves unit. The joint makers note contract one 
party. joint liability not the exact converse several liability, 
One might assume from what has been said that joint debt cannot 
extended private separately owned property. The law, how- 


= 
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ever, otherwise this respect. joint obligation joint judg- 
ment based upon may satisfied out the separate property 
any one the debtors, well out the property which they 
own all together. 

this point one might too readily infer that the joint liability 
all means the superior and desirable thing, having all the odds 
its favor. But not so. has some drawbacks, pertaining more 
especially the remedies available under it. some extent these 
drawbacks have been eliminated statutes the different states, 
but there are still many the old technicalities adhering joint 
liability make somewhat unsatisfactory the First, 
there the feature that one party dies, the joint liability 
asserted only against the survivors, and cannot asserted against the 
estate the deceased. Now the person dying happens the 
most responsible one the group, leaving only persons slight 
worth alive, this may work something hardship. the next 
place, when suit brought, supposed brought against all 
the joint makers. This not always convenient, though the 
back has been considerably lessened statutes called ‘‘Joint Debtor 
now effective nearly every state, which provide that suit 
may brought against those who can reached, and judgment 
obtained may extended against the joint property, well the 
separate property those individually served with process. There 
one more restrictive feature joint liability, that release 
one the joint debtors operates release all. thus seen 
that joint liability, while desirable means reaching joint 
property, nevertheless hedged about with many restrictions and 
limitations that its usefulness may under some 
very greatly reduced. 


161. Joint and Several Liability. 

Instead making their liability one the other the two kinds 
the makers obligation very commonly enter into 
liability which both joint and several, that the advantages 
each form are combined and the drawbacks neutralized. From the 
standpoint the payee later holder note this the desirable 
form which have the instrument not always possible 
foresee which kind obligation will the most advantageous; 
having them both expressed the instrument, the owner can 
utilize that one which most available and direct, legal remedies 
have applied. 

joint and several obligation, have previously pointed 
out, the parties contract unit, and each them adds his separate 
personal liability. Hence there always one more liability than the 
number signers. 
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162. Kind Liability; How Recognized. 

The intent the parties supposed the controlling factor, 
putting instrument signed several persons into one the 
other these classes. The courts are fairly ready admit ex- 
planations, and paper which its face may read though joint 
several liability was contemplated may interpreted otherwise, 
the court satisfied that the real meaning the parties will 
given effect. The sentence which the promise appears is, 
course, the part the instrument which generally governs. ‘‘We 
promise indicates joint liability when signed number 
persons; that say, expresses joint obligation unless some- 
thing different shown the court the real meaning. Where the 
pronoun used and number sign, joint and several liability 
indicated; this covered the last part Section the 
act. Such phrases ‘‘We either ‘‘I, we, either 
and each and the like indicate very plainly that the 
parties mean create joint and several obligation. The presump- 
tions seem rather against purely several liability, and 
usually necessary use apt and explicit words the parties wish 
adopt this kind obligation. ‘‘We severally promise’’ would, 
course, unmistakable. also very generally held that 
instrument promissory form has different amounts apportioned 
respectively the various signers, this cireumstance will indicate 
several liability. Most instruments commonly written are joint 
and several, and this should be. 


Liability. 

The drawer resembles the maker the note this respect, that 
the one who initiates the instrument. But his legal position quite 
different from that the maker note. His engagement not set 
out many words, the maker’s is; the drawer’s obligation 
defined law. substance, undertakes that somebody else shall 
pay stated amount money for him, and may see fit specify 
the time and place payment. this third party fails accept 
the instrument fails pay it, and certain further conditions 
relating notice are complied with, the drawer thereupon obligated 
pay the amount himself. 

thus seen that the drawer has sort contingent liability 
the paper previous its presentment the drawee. some- 
times said that the drawer only secondarily liable the instru- 
ment, but previous the drawee the drawer 
normally the only person who liable the paper all; 
hardly accurate therefore call his liability secondary during this. 
stage. could well call conditional and say that there con- 
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ditional primary liability the drawer the time the drawee 
acts the paper. the drawee dishonors it, notice must ordinarily 
given the drawer, and then becomes the person who ab- 
solutely and unconditionally liable pay. the drawee accepts 
for future payment according its tenor, the obligation the 
drawer now clearly one secondary liability, which will not rise 
the plane fixed obligation unless the acceptor finally dis- 
honors non-payment, and notice dishonor given. Especially 
during the period after acceptance the drawer’s liability very closely 
resembles that indorser. The statute covers all this its 
terse language, follows: 


Drawer—The drawer drawing the in- 
strument admits the existence the payee and his then 
indorse; and engages that due presentment the instrument will 
accepted paid, both, according its tenor, and that dis- 
honored, and the necessary proceedings dishonor duly taken, 
will pay the amount thereof the holder, any subsequent 
indorser who may compelled pay it. But the drawer may insert 
the instrument express stipulation negativing limiting his 
own liability the holder.’’ 


(The word subsequent omitted from its place before the word 
indorser the act adopted Colorado and Illinois. North 
Dakota, New York and District Columbia, the verb the first 
sentence ‘‘will accepted and paid.’’) 


164. Place Where Drawer Must Pay. 


Does the statute above quoted cover the question where the 
drawer must discharge the instrument the drawee acceptor dis- 
honors it? The question one real interest, especially the case 
bank drafts, purchased for the purpose making remittance 
distant point. The remitter, paying the necessary sum with 
exchange his local bank, procures act the drawer bill 
exchange, and the drawee some correspondent bank near 
the place which remittance desired. sometimes happens that 
the drawee bank becomes insolvent while the draft transit; the 
draft being accordingly dishonored, the question arises whether the 
bank which drew the draft must pay the point where was 
originally intended paid, its own place business. 
has been held New Jersey that the liability the drawer, dis- 
honor draft, pay his own place business residence, 
nothing the contrary appearing the face the bill 
This case was decided 1871. Ten years later the court last 
resort New York held exactly the contrary case that seems 
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very well The latter case has such clear and profitable 
discussion the drawer’s general liability that will examine 
briefly. Three banks were concerned. The Hibernia Bank New 
Orleans desired remit money New York City, and for that pur- 
pose bought the Morgan Bank New Orleans draft upon the 
New York correspondeni the Morgan Bank. While the draft was 
transit the Morgan Bank New Orleans failed, and the New York 
bank dishonored its draft. The Hibernia Bank then brought suit 
New York, having garnished the account the Morgan Bank 
deposit with its New York correspondent. The defendants the 
case were the receivers the Morgan Bank. The substance their 
defense was that the New York courts had nothing with the 
matter because, the draft having been dishonored, the obligation 
the drawer was pay New Orleans, where the drawer 
ness. view was emphatically rejected the New York court, 
part its opinion reading follows: ‘‘In substance, the drawer 
undertakes that there shall paid the holders the (draft) the 
sum money therein mentioned the place named. These things 
are the essence the contract, and unless performed, the object 
the payee defeated. purchased the (draft) New Orleans, 
because, may suppose from the paper itself, wanted remit 
money New York, and for this paid valuable consideration. 
Although the paper dated New Orleans the drawer agrees that 
the payee shall receive the amount named New York. see, 
therefore, that the buyer the draft does not want the money 
New Orleans. The drawer the draft has the money New 
York, and the exchange agreed upon. The (draft) 
evidence the contract, and under the general law the contract 
itself. view this the parties have contracted. The drawer un- 
dertakes that the drawee shall found the place where 
described be, and shall have effects his hands, and from these, 
upon other consideration, (good between him and the drawer, and 
with which the payee has nothing do), pay the (draft). un- 
dertakes therefore that shall paid when presented, and although 
the drawee designated make the payment, he, between payee 
and drawer, only instrument the drawer, and the latter, there- 
fore, since undertakes for his agent’s act, ‘undertakes that shall 
done all events.’ The drawee this stage the transaction 
under obligation the payee; but receiving the (draft) the 
payee agrees the first instance the drawee and give him 
opportunity comply with the direction the drawer, and 
does not, and the drawer notified thereof, the latter becomes ab- 
solutely bound pay the amount named the check. Where 


Hibernia National Bank Lacombe, 367, Am. Rep. 518. 
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this contract performed? Clearly New York City. Nor 

far the two cases cited appear conflict, solution 
has been furnished the Negotiable Instruments itself, 
quoted above Section 61. That paragraph states that ‘‘the drawer 
engages that the instrument will accepted paid 
both its says the following sentence that 
after due notice the drawer dishonor himself must pay. Now 
practical matter will compelled pay only the place 
where the law can obtain jurisdiction him his property. 
puting the amount pay, the courts will look the language 
just quoted the nature guaranty; the drawer effect guar- 
antees that the drawee will pay the right amount the specified 
place the drawee’s address, place named. When 
reason dishonor the drawer called upon make his guaranty 
good, his liability would judged and computed according his 
obligation that such sum was have been paid such place. 
Apart from certain questions remedy procedure, interesting only 
the practicing lawyer, the chief difference involved between one 
place the other only the value exchange between the two 
places, and where these are both the United States, exchange 
very small item. But the matter becomes more important when the 
bill was drawn payable foreign place. ‘‘The drawer such 
bill does not contract pay the money the foreign place 
which drawn, but only guarantees its acceptance and payment 
that place the drawee, and agrees, default such payment, 
upon due notice, reimburse the holder principal and damages 
the place where entered into the 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


TRUST COMPANY NOT ENTITLED ACT 
TRUSTEE UNDER WILL AFTER BEING 
CONVERTED INTO NATIONAL BANK 


The Commonwealth-Atlantic National Bank Boston, Petitioner. 
Estate Emily Earl Maynard, Supreme Judicial 
Court Massachusetts, November 22, 1927 


trust company was designated trustee two wills and 
conservator property third. After the death the testa- 
tors, the company qualified each filing bond and was 
appointed the Probate Court. For some time administered 
the different estates. Thereafter the trust company was converted 
into national bank and later consolidated with another national 
bank. When the national bank appeared for the purpose filing 
its accounts the different estates, the court held that had, 
its conversion into national bank, lost the right act. 


NOTE—This decision and other similar decisions were referred 
article published the December issue page 915. 


RUGG, are petitions for the allowance accounts 
the usual form the Probate Court. The accounts are accurate 
and complete. The question presented whether the petitioner 
the proper accountant under appointment fiduciary the Probate 
Court. The material facts are the same all the cases. The Com- 
monwealth Trust Co. Boston, trust company established under 
the laws this commonwealth, was duly appointed the Probate 
Court for Suffolk County trustee under wills two cases and 
conservator property the third. qualified each case 
filing bond. For substantial time held and administered the 
property thus its charge fiduciary. Then the trust company was 
converted into national bank under the name, ‘‘The Commonwealth 

NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) 377. 
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National Bank Boston,’’ full with the provisions 
23, 1913, Sts. Large, 258. This national bank 
was afterwards consolidated with the Fourth Atlantic National Bank 
Boston and the name, ‘‘The National Bank 
Boston,’’ was taken. Congress November 1918, 209, 
240 Sts. Large, pp. 1043, 1044. Its name later was 
changed ‘‘The Atlantic National Bank new ap- 
pointment trustee conservator has been made the Probate 
Court, subsequent this conversion, consolidation and change 
name the trust company. 

The precise point decided whether, after the conversion, 
consolidation and change name outlined above, the national bank 
remains fiduciary under the original appointment the trust com- 
pany the Probate Court. 

National Bank, petitioner, 249 Mass. 
440, was recognized that for many purposes the new national bank- 
ing corporation was the successor the pre-existing trust company, 
and for most not all business purposes was identical therewith; yet 
was held that the present petitioner was not entitled appointment 
executor under designation the Commonwealth Trust Co. 
will executed prior the conversion and consolidation but proved 
and allowed thereafter. The grounds that decision briefly stated 
were that there are fundamental distinctions being fiduciary 
accordance with our statutes under appointment probate 
court between trust company organized under the laws this com- 
and national bank organized under the acts Congress. 
They are established under the laws different jurisdictions. They 
owe allegiance different sovereignties. They are controlled dif- 
ferent laws. They possess different powers. The national bank 
not governed the laws this commonwealth its corporate 
functions, duties and responsibilities. not subject the same 
laws touching supervision and examination property held 
fiduciary government officials, nor liquidation. 
these particulars the national bank governed legislative body 
over whom this commonwealth has power. The reasons for the 
conclusion there reached are amplified that decision with reference 
the pertinent and differing statutes, both state and Federal. They 
govern the present cases. The testator and court appointing the 
trust company trustee, and the court appointing trustee 
and conservator, must presumed have had contemplation its 
particular corporate powers, duties and responsibilities. 
version and consolidation the trust has elected remove it- 
self from the governing statutes this commonwealth and submit 
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itself those the United States. These statutes make different 
corporation material aspects from the one appointed fiduciary 
the Probate Court. course recognize and accept the full force 
and effect the Act September 26, 1918, 177, Sts. 
Large, 968, amending the Act December 23, 1913, 11(k), 
Sts. Large, 262, interpreted First National Bank 
Bay City Fellows, 244 416, and Burnes National Bank St. 
Joseph 265 17, requiring courts this 
wealth appoint national banks fiduciaries upon the same 
tions they would appoint trust companies organized under the laws 
this commonwealth, and Rev. Sts. 5154, amended. 
But think that none these other Federal statutes reach the 
bar, where according our view appointment the 
Probate Court has been made which the petitioner can avail itself. 

The trust company had such property interest its appoint- 
ments trustee and conservator passed the national bank its 
sucesesor. Ensign Faxon, 224 Mass. 145; Wilkinson 
254 Mass. 325. Appointments trust company such positions 
trust our courts probate under the statutes this 
wealth not constitute pecuniary assets nor property such vests 
the national bank which such trust company may converted. 

Without extending this opinion greater length, enough 
say that our opinion the cases bar are distinguishable prin- 
ciple from National Bank Boston, peti- 
tioner 249 Mass. 440, where the reasons are stated with sufficient 
fullness and relevant decisions and statutes are cited and reviewed. 

The petitioner relies upon sentence the opinion Iowa Light, 
Heat Power Co. The First National Bank Boston, 250 Mass. 
353, 354, where, referring, the effect similar subsequent con- 
version trust company into national bank and consolidation 
with another national bank upon corporate indenture secure 
issue bonds given the trust company, was held that the na- 
tional bank had succeeded all the rights, title and powers the 
trust company and was trustee for the bondholders. The point here 
raised was not there argued and reference was made it. That 
decision was right and not variance with the conclusion 
National Bank, petitioner, 249 Mass. 440, 
here affirmed. The indenture under review 250 Mass. 353, was 
contract between competent parties. The rights and obligations 
arising therefrom were chiefly contractual nature although partak- 
ing also such subsidiary fiduciary nature may spring from such 
contract. Fiduciary relations resting statutory provisions and 
founded decree court with the characteristics pointed out 
249 Mass. 440, stand different footing with respect succession 
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different corporation for the reasons stated this latter decision. 

The form accounts presented for allowance based the 
assumption that the petitioner each case entitled render the 
account duly appointed fiduciary. the reasons already set 
forth, not entitled. account only son tort. The ac- 
counts can considered that footing alone. Clabburn Phillips, 
245 Mass. 47; Kaplan Suher, 254 Mass. 180, 184. 

Decree entered each case with appropriate recitals 
lowing the account that basis. 

Ordered accordingly. 


BANK NOT ENTITLED APPLY ESCROW 
DEPOSIT PAYMENT NOTES 


Merchants’ Farmers’ Bank Trust Co. Hammond Motors Co., 
Inc., Supreme Court Louisiana, 113 So. Rep. 763 


Each three notes executed corporation bank pro- 
vided that the note was not paid maturity any money 
deposit with the bank the the corporation should 
applied the payment the note. The notes were not paid 
when they fell due. After their maturity the corporation sold 
its assets, and, pursuant agreement between the corpora- 
tion and the purchasers, the money paid for the assets was 
deposited with the bank the name the corporation 
escrow deposit, being agreed that the money should used 
pay the ereditors. The bank was notified that 
check drawn against the account should paid unless signed 
the corporation and certain attorney. Subsequently the cor- 
poration was put into the hands receiver. Thereupon the 
bank applied part the escrow deposit the payment the 
notes. was held that the escrow deposit consti- 
tuted trust fund, which could not applied the payment 
the corporation’s notes; and that the bank should pay the 
receiver the amount applied upon the notes. 


Suit the Merchants’ Farmers’ Bank Trust Company 
against the Hammond Motors Company, which receiver 
was appointed. the receiver’s rule require the Citizens’ Na- 
tional Bank Hammond pay over certain moneys deposited 
the name the defendant first named. Judgment for the receiver, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 601. 
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and the defendant last named appeals. Amended, and, amended, 
affirmed. 

Sanders, Baldwin, Viosca Haspel, New Orleans, Jack- 
son, Hammond, and Kemp Buck, Amite, for appellant Citi- 
zens’ National Bank Hammond. 

Sidney Burns, Ponchatoula, for appellee. 


OVERTON, J.—This proceeding was commenced rule, insti- 
tuted the receiver the Hammond Motors Company, 
the suit which the receiver was appointed, require the Citizens’ 
National Bank Hammond pay the receiver balance 
$7,858, deposited that bank the name the Hammond Mo- 
tors Company, Inc., ‘‘in 

The proceeding grows out the following facts: The Hammond 
Motors Company executed three notes favor the Citizens’ Na- 
tional Bank, one for the sum $1,756.15, and two for the sum 
$3,000 each. These notes provide for per cent. per annum interest 
from maturity, and contain the usual clause per cent. attorney’s 
fees, placed the hands attorney for collection. The notes 
also contain provision the effect that, should their maker ad- 
judged bankrupt, should proceedings involuntary 
for the appointment receiver filed against it, the notes 
shall immediately become due. They also contain further provi- 
sion, which reads follows: 


this note paid maturity when otherwise due 
herein provided, any money, property deposit with, 
possession under control of, held said bank for any pur- 
pose whatsoever transit from said bank mail 
the for account the undersigned makers, indorsers, 
any them, shall once and stand applied the payment 
this note, any other debt, liability, obligation, direct con- 
tingent, due become due, the undersigned any them 
said 


The notes fell due and were not paid. After their maturity, the 
Hammond Motors Company, sold all its physical assets 
Cassidy and Fagan for $15,166.07 cash, and pursuant the Bulk 
Sales Law (Act No. 114 1912) furnished the firm with sworn 
list its and the amount due each. was agreed between 
Cassidy and Fagan and the Hammond Motors Company that the 
consideration paid for these assets should used pay the credit- 
ors named the list furnished. accordance with the agreement, 
Jackson, the attorney and notary, who passed the sale, deposited 
the consideration that was paid the Citizens’ National Bank 
Hammond the name the Hammond Motors Company, escrow, 
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and the deposit was carried the books the bank the name 
that company deposit escrow. the time the deposit 
was made, Jackson notified the bank that check drawn against 
the account should paid unless signed the Hammond Motors 
Company and him. 

Shortly after the foregoing was made, the 
Farmers’ Bank Trust Company instituted proceedings force 
the Hammond Motors Company into the hands receiver. re- 
was appointed, who the plaintiff this rule. the 
appointment the receiver, the Citizens’ National Bank Ham- 
mond applied $7,858 the foregoing deposit the payment 
the principal, the interest, and the attorney’s fees due the three 
notes executed the Hammond Motors Company, and paid the 
balance the deposit the receiver. the amount applied 
the bank the payment these notes that the receiver now demands 
the bank, the demand being based upon the theory that the bank 
had right apply any part the deposit involved herein the 
payment the notes, first, because the deposit formed part 
the general checking account the Hammond Motors Company, 
but partook the nature trust fund, and, secondly, because 
the application the deposit the payment the notes was not 
made until after receiver had been appointed for the Hammond 
Motors Company. 

This court has held that bank may apply money deposited with 
the payment debt due the depositor, when holds 
from him special mandate.to that effect. Succession Gragard, 
Edward Pierson, Administrator, Metropolitan Bank, 106 La. 298, 
So. 885. But this court has never held that trust fund, though 
deposited the name the debtor, could applied the bank, 
under special mandate authorizing apply any funds de- 
posit with it, the name its debtor, the payment debt 
due him. our opinion the bank may not so. 3584, 
660; 222, 593. think that the fund consti- 
tuted trust fund, deposited escrow, the instance the vendor 
and vendees the assets the vendor for the purpose paying 
debts the vendor, and thereby safeguarding the interests the 
vendees. While does not appear that the bank knew all the 
the transaction, yet did know that the money 
was deposited escrow, and that was not withdrawn except 
upon the signature the vendor, the Hammond Motors Company, 
and Jackson. These facts were sufficient place the bank 
its guard and charge with knowledge. Our conclusion, there- 
fore, that the bank should pay the receiver the amount applied 
the payment the notes. This conclusion renders un- 
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necessary for consider the second ground urged why the 
bank should pay the amount applied the receiver. 

The trial court rendered judgment favor the receiver for 
the $7,858, which was applied the payment the notes, together 
with per cent. per annum interest thereon from judicial demand 
until paid. The judgment correct, except interest. Interest 
eannot allowed unless claimed the petition. Code Prac- 
tice, arts. 157 and 553; Town Vinton Lyons, 131 La. 673, 
So. 54; Smith, 150 La. 482, So. 769, 815. 
this there prayer for interest, and, for that matter, 
not even allegation claiming it. 

For these reasons the judgment appealed from amended 
‘disallowing the interest awarded, and, thus amended, the judg- 
ment affirmed, appellee pay the costs this appeal. 


LIABILITY STOCKHOLDER NATIONAL 
BANK CONTINUES AFTER TRANSFER 
STOCK 


Fletcher Porter, United States Circuit Court Appeals, Fed. 
Rep. (2d) 


Section the Federal Reserve Act, imposing stock- 
holders national banks liability for the debts the bank, 
provides that the stockholders any national bank who have 
transferred their shares registered the transfer thereof within 
sixty days next before the date failure the bank meet its 
obligations, with knowledge such impending failure, shall 
liable the same extent they had made such transfer, 
the extent that the subsequent transferee fails meet such 
liability. held this that the section question ap- 
plies stockholder who good faith and for valuable consider- 
ation transfers his stock bank which solvent the time 
the transfer where the bank fails within sixty days. 


Separate actions law James Farrell, receiver (J. 
Porter, receiver, successor), against Edward Fletcher and against 
three other defendants. Judgment for plaintiff, and defendants bring 
error. Affirmed. 

For opinion below, see (2d) 204. 


similar decisions see Banking Law Journal Digest 
Edition) 1185. 


— 
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Robert Dodge, Boston, Mass. (H. Rising, Boston, 
Mass., the brief), for plaintiffs error. 

George Fuller, Boston, Mass. (Charles Favinger, Bos- 
ton, Mass., the brief), for defendant error. 


JOHNSON, one four actions brought 
originally James Farrell receiver the First National 
Bank Warren, Mass., enforce double liability imposed upon 
stockholders national banking associations sections the 
federal act December 23, 1913, Stat. 273 (Compiled Stat. 1916, 
§9689). Owing the resignation the original plaintiff, Por- 
ter was substituted receiver. the same question raised 
them all, only one case has been argued, but the decision this case 
will dispose all. The question involved for construction 
section the Federal Reserve Act, which follows: 


stockholders every national banking association shall 
held individually responsible for all contracts, debts, and engagements 
such association, each the amount his stock therein, the 
par value thereof addition the amount invested such stock. 
The stockholders any national banking association who shall have 
transferred their shares registered the transfer thereof within sixty 
days next before the date the failure such association meet 
its obligations, with knowledge such impending failure, shall 
liable the same extent they had made such transfer 
the extent that the subsequent transferee fails meet such lia- 
but this provision shall not construed affect any way 
recourse which such shareholders might otherwise have against those 
whose names such shares are registered the time such 


failure.’’ 


The First National Bank Warren was organized 1919, and 
each the defendants became stockholder the bank the time 
its organization, and continued such until January 23, 
when they sold part the whole their stock holdings for $140 
share, and this transfer was immediately recorded upon the books 
the bank and registered the name the transferee. The bank 
was solvent the time these transfers, and remained solvent 
until some time after February 1923. None the defendants, 
after the above transfers, had any further connection with the bank 
directors officers, and took part the conduct its busi- 
ness. about February 1923, one the parties whom 
large part the stock had been transferred the defendants misap- 
propriated certain securities held the bank and these were never 
recovered. result this misappropriation the bank failed 
meet its obligations and was closed February 21, 1923, and 
receiver appointed February 23, 1923. These actions law were 
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brought the receiver, under the direction the Comptroller 
the Currency, after notice assessment was mailed all stock- 
holders record, and also the defendants, which notice atten- 
tion was ealled the provisions section the Federal Reserve 
Act. Suits have been brought against the parties whom the de- 
fendants transferred their stock, upon which judgments have been 
recovered and executions issued, which have never been satisfied, 
and the receiver unable find any property owned them 
their possession that can reached satisfy these executions. 

The construction placed the defendants upon 
that does not apply stockholder who good faith and for 
valuable consideration transferred his stock banking association 
which was solvent the time the transfer and whose failure was 
not then impending, even though the transfer was made within 
days from the date the failure the bank, and the refusal the 
court give instructions which substance sustained this conten- 
tion assigned error. 

The language section the act unambiguous 
the liability assessment not only upon stockholders 
but upon those who have transferred their stock ‘‘within sixty days 
next before the date the failure such association meet its 
not think the next clause, ‘‘or with knowledge 
such impending applied stockholders who transfer 
their stock within days, but that applies who 
have transferred their stock any time with knowledge im- 
pending failure. While true that under the National Banking 
Law, which the Federal Act superseded, shareholder 
banking association who sold and transferred his shares good faith 
without knowledge that was insolvent its failure was impending 
would eseape liability providing the transferee was insolvent and 
unable respond double liability and the transferrer did not know 
have reason know that such was the transferee’s financial con- 
dition, the Federal Reserve Act was passed response wide- 
spread and demand that the old National Banking 
Act revised. 

The legislative history the act shows clearly that was the 
intent Congress fix arbitrarily time before the failure 
national banking association which transfer its stock could 
made which would relieve the transferrer from double liability, and 
while think the language the act plain and unmistakable, and 
therefore does not present case which resort may had 
reports committees debates Congress explain doubtful 
provision, the intent Congress shown the majority report 
the House committee banking and which, after referr- 
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ing the practices which had sprung transferring stock 
evade double liability, said: ‘‘It believed that making stock- 
holders who have transferred their shares sixty days before bank 
failure equally liable they had not made such transfer, the 
needs the situation will met. Some alleged that the require- 
ments should that liable whenever and long 
‘it proven that they had knowledge the impending bank 
failure, but that they should not liable good faith they 
transferred their shares within sixty days before 
sounds plausible but variance with the facts experience. The 
process proving that stockholder had knowledge 
and expensive, not impossible many cases, and believed that 
the sixty days provision entirely equitable and far more workable.’’ 
the Senate the bill was amended after the word 
where appears, the following, ‘‘or with knowledge 
such impending failure,’’ that, amended, the section, far 
now material, reads follows: 


stockholders any national banking association who shall 
have transferred their shares, registered the transfer thereof, with- 
sixty days next before the failure such association meet its 
obligations, with knowledge such impending failure, shall lia- 
ble the same extent they had made such transfer, the 
extent that the subsequent tranferee fails meet such 


The majority report the Senate committee contained the fol- 
lowing language: 


changes importance the National Banking 
have been made which attention should 

The stockholders’ liabilities national banks and mem- 
ber banks modified establish the double liability and prevent 
its 


The majority report the House committee showed clearly 
that the contemplation its authors was designed fix 
practical and workable law, which would not permit stockholder 
evade liability, compelling the plaintiff suit instituted 
assessment upon him prove that had knowledge 
the impending failure the bank. also evident that, when 
the amendment was made the Senate, was thought necessary, 
that one who made transfer stock more than days before the 
date the failure the bank, but with knowledge its insolvency 
impending failure, should not escape liability. 

The judgment the District Court affirmed each case, with 
costs this court the defendant error. 
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WAIVER PRESENTMENT BINDING 
INDORSER 


Appleton Eldredge, Inc., McCarthy, Supreme Court New 
Jersey, 138 Atl. Rep. 111 


dorsed the defendant, Gassner Ackerly Motors, Ine. The 
maker failed pay the note and the holder demanded payment 
defendant. Payment was refused because the note had not been 
protested and notice dishonor had been given. action 
the note was argued that the defendant signed the note 
maker. The defendant’s signature did not appear the note 
the end the sentence reading: ‘‘This note negotiable and 
evidence the obligation the undersigned under contract 
conditional sale bearing even date herewith between the under- 
signed buyer and Gassner Ackerley Motors, was 
held the defendant was not liable the note maker. 
was further held, however, that the defendant was liable in- 
dorser, was bound provision the note that 
undersigned hereby waives presentment, protest, notice protest, 
and all benefits valuation and exemption laws any 
This provision was binding the defendant under provision 
the Negotiable Instruments Act the effect that where 
waiver embodied the instrument binding upon all 
parties. 


Action Appleton Eldredge, against Charles 
and Gassner Ackerly Motors, Ine. Judgment for plaintiff, and 
defendant last named appeals. Affirmed. 

Philip Goodell, Montclair, for appellant. 


Samuel Heller, and Jack Rinzler, both Passaic, for 
pondent. 


PER CURIAM.—This appeal from judgment rendered 
the district court for the first judicial district the county 
Essex favor the plaintiff. The appeal taken one the 
two defendants below, Gassner Ackerly Motors, hereinafter 
called the appellant. The action was upon promissory note given 
the purehase automobile. The appellant was the vendor. 
Charles MeCarthy, the other defendant, was the purchaser. The note 
read follows: 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1090. 
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10, 1925. 

value received and without defaleation, the undersigned 
promises pay the order the undersignd, Appleton 
dredge, agent, Wall St., New York (location), the sum 
$225.00, two hundred and twenty-five 00/100 dollars installments 
set forth the schedule below, with interest per annum 
from dates maturity only. event default the payment 
any said installments the full amount then remaining unpaid, 
with interest thereon the above rate from date such default, 
shall the election the holder and without notice demand 
immediately become due and payable. The undersigned hereby waives 
presentment, protest, notice protest and all benefits valuation 
and exemption laws any state. This note negotiable and evi- 
the obligation the undersigned under contract con- 
ditional sale bearing even date herewith the undersigned 
buyer and Gassner Ackerly Motors, (dealer’s name). Buyer: 
Charles MeCarthy [L. 8.] (owner, firm 


was indorsed follows: 


Ackerly, 


The agreement conditional sale was assigned the appellant. 
The note was delivered the who transferred the 
Economy Finance Company. afterwards came into the hands 
the plaintiff. 

The first payment was due September 10, 1925. was not 
paid. MeCarthy subsequently left the automobile the premises 
the appellant, stating that could not pay the installments. 
January, 1926, payment the entire note was demanded the 
appellant the plaintiff. The appellant stated that would not 
pay the note because had not been protested, and formal pre- 
sentment, protest, notice protest was made until February 10, 
1926. There was then mailed and received February 12, 1926, 
the appellant, notice protest which does not appear have 
been made part the record. 

The position taken the court below, although written opinion 
was filed, was that the provision the note reading, ‘‘The under- 
signed hereby waives presentment, protest, notice protest, and all 
benefits valuation and exemption laws any applied 
the appellant well was further contended that 
the appellant signed the note maker. While the appellant appears 
have signed the note, yet the space which was filled the 
appellant’s signature merely finishes the sentence reading: 


note negotiable and evidence the obligation the 
undersigned under contract conditional sale bearing even date 


te 4a" 
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herewith between the undersigned buyer and Gassner Ackerly 
Motors, 


are not, therefore, inclined hold that the appellant 
with McCarthy the note. 

are, however, the opinion that the case was properly de- 
cided the district court. Section 110 the Negotiable Instru- 
ments Act (volume 1910, 3747) provides that: 

the waiver embodied the instrument itself 


binding upon all parties; but where written above the signature 


The waiver the note sued was embodied the instrument 
itself. therefore follows that the appellant was liable in- 
dorser the note. Crawford’s Negotiable Instruments Law, 100; 
Owensboro Savings Bank Haynes, 143 Ky. 534, 1004. 

This view makes unnecessary consider the other points argued 
the appellant. 

The judgment below affirmed, with costs. 


GIVING CHECK WITHIN FOUR MONTHS 
BANKRUPTCY 


Erie Exposition Association, United States District Court, 
Fed. Rep. (2d) 524 


Where debtor delivers check his which check 
returned the drawee bank because another ereditor has the 
meantime attached the deposit, and the debtor goes into bank- 
ruptey within four months after delivering the check, the holder 
the check not entitled have paid full out the 
drawer’s account. 


the matter the Erie Exposition Associa- 
tion, bankrupt. petition review the order the referee, 
allowing payment claim preference. Affirmed. 

Gunnison, Fish, Gifford Chapin, Erie, Pa., for bankrupt. 

Elijah Holt, Buffalo, Y., for petitioner. 

THOMPSON, J.—This case comes before petition 
review the order the referee. The learned referee 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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forth quite fully, his opinion, the facts upon which the de- 
cision this case depend. The Erie Exposition Association was 
adjudged bankrupt November 16, 1926, petition filed against 
October 24, 1926. August 12, 1926, the bankrupt gave 
the petitioner check for $1,750, drawn the Central Trust 
Tile Company Erie, the bank having the time moneys 
deposit favor the drawer, the amount $2,166.52. The 
check was deposited Buffalo bank, and after passing through 
the clearing house channels was presented the drawee bank 
August 15th 16th. the meantime, August 13th, creditor 
the bankrupt issued domestic attachment from the common 
pleas Erie county against the Exposition Association, and, among 
others, the Central Trust Title Company, upon which the check 
was drawn, was summoned garnishee. 

The attachment preventing the bank from paying the check, the 
same was returned the Buffalo bank; the payee bank marking 
the word ‘‘Attached’’ the margin its records. the following 
month the Buffalo bank returned the check the Erie bank with 
the direction, ‘‘Hold until When the proceed- 
ings intervened, the attachment was still standing, although mo- 
tion dismiss had been made and the check remained unpaid. 
While the petitioner does not claim that the giving the check oper- 
ated assignment much the funds, its position that 
the giving the check prior the attachment, and the crediting 
the same the books the bankrupt payment, operated 
appropriation the funds the bankrupt the deposit the 
payment the check, and impressed those funds the property 
the petitioner. 

claimed the petitioner that the understanding between 
the maker and payee the check was that the same was effect 
payment, and that the attachment would finally set aside 
illegal and the money paid over the association. also claimed 
that the drawee bank treated the check the same way, valid 
and order against the deposit, and stood ready turn 
over the $1,750 soon the vacating the attachment would 
permit. 

agree with the learned referee that the funds the bankrupt 
deposit the Erie bank passed the trustee, and the payee 
the check not entitled the payment the amount the 
check preference. the question were one simply between the 
drawer and the drawee the check, the drawee could claim pay- 
ment. Under the authorities, clear that the drawing the check 
amounted only order, and not the funds. 
The Supreme Court, the case Laclede Bank Schuler, 120 
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that check, unless accepted the bank, will not sustain action 
the drawee against the bank, there privity contract 
between them; that, while this may considered established 
doctrine, has been claimed that such check appropriation, 
the amount for which drawn, the funds the drawer 
the bank. But while this doctrine may operate secure equi- 
table interest the funds deposited after notice the bank the 
check, presentation for payment, the bank remains unaffected 
the such check until notice has been given it, 
demand made upon for its payment. 

this case vainly urged the petitioner that there was 
acceptance the drawee bank for payment. The return the 
payee bank the check because the attachment was distinct 
refusal payment, and there evidence that there was any 
for payment long the attachment remained. The 
proceedings intervened while the attachment still stood, 
and the moneys deposit under those proceedings passed the 
trustee for the benefit its 

The order and opinion the learned referee are therefore af- 
firmed. 


OWNER DRAFT NOT PREFERRED 
CREDITOR COLLECTING BANK 


Colorado Ry. Co. Docking, Supreme Court 257 
Pac. Rep. 743 


draft deposited bank for collection and was 
forwarded Witchita bank for collection and return, with in- 
remit draft Kansas City. The Wichita bank 
the draft through the clearing house and sent 
check for amount covering the draft and other items the 
bank from which had received the draft. The Wichita bank 
failed before the check could presented for payment and the 
was returned the receiver that bank. The owner 
the draft sought have its claim for the amount the draft 
established preferred claim against the receiver and bank 
which had purchased some the assets the Wichita bank. 
was held that the relation between the Wichita bank and the 
owner the draft was that debtor and and that the 
proceeds the collection did not constitute trust fund. Con- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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sequently the owner the draft was entitled have its claim 
allowed only common claim and not preferred claim. 


Action the Colorado Southern Railway Company against 
William Docking, receiver the American State Bank, and another. 
From judgment for plaintiff, defendants appeal. Reversed and 
remanded, with instructions. 

Brooks, Willard Brooks, and Howard Fleeson, all 
Wichita, for appellants. 

Chester Long, Houston, Austin Cowan, Claude 
Depew, James Norton, and Stanley, all Wichita (J. 
Rice and Evans, both Denver, Colo., counsel), for ap- 
pellee. 


HUTCHINSON, J.—This action was brought 
after the failure the American State Bank Wichita and the 
appointment receiver establish preferential claim against 
the receiver and against the Reserve State Bank, which purchased 
from the receiver some the assets the American State Bank. 
The only defense the the receiver and the Reserve State 
Bank was the question the claim being preferred; being 
mitted that the plaintiff had common claim against the receiver 
the amount alleged. jury was impaneled, but, upon making the 
admission just mentioned, during the course the trial the jury 
was discharged and the case was tried the court, who made exten- 
sive findings fact and concluded the claim preferential 
one and rendered judgment accordingly favor the plaintiff 
and against the defendant receiver and the Reserve State Bank, 
from which judgment the receiver and the Reserve State Bank ap- 
peal. 

June, the Kansas City, Mexico Orient Railway Com- 
pany was indebted the Colorado Southern Railway Company 
the sum $1,501, for which indebtedness the Colorado South- 
ern Railway Company drew its draft the Orient Railway Com- 
pany and deposited the draft the Colorado National Bank, 
Denver, Colo., for collection and The deposit slip issued 
the Denver bank showed that credit was given the plaintiff 
conditionally; the bank reserving the right charge back the 
depositor all unpaid items returns. The Colorado bank the 
same day due course business forwarded the item the New 
England National Bank, Kansas City, Mo., for collection and 
eredit, which bank due course forwarded the item the Federal 
Reserve Bank, Kansas City, Mo., for collection and credit. the 
16th day June, 1923, the Federal Reserve Bank due course for- 
warded this item the American State Bank, Wichita, for col- 
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lection and return. Some the instructions given the letter 
transmittal were the following: 


not remit for this collection unless actually 
remit draft Kansas City.’’ 


The draft was duly received the American State Bank June 
18, 1923, and that day the said bank presented the 
meeting the Wichita clearing house, together with other items, and 
was given for the full amount thereof the settlement sheet 
the clearing house, being previous arrangement the Orient 
Railway Co. cared for the Fourth National Bank Wichita, and 
such settlement the American State Bank was required 
difference over $17,000, the amount its debits exceeding the 
amount this and other that amount that day’s busi- 
ness. Upon receiving credit for this draft this manner said 
day June o’clock, the cashier the American 
Bank immediately drew check itself, payable 
for the sum more than $18,000, payment collections 
which had received that day from the Federal Reserve Bank, which 
included the draft question $1,501. The American State Bank 
closed its doors the afternoon that day and never 
The check for more than $18,000 sent the 
Federal Reserve Bank, not being indorsed any the officers 
the State Bank, and the bank having failed before the check 
could presented for payment, was returned the deputy bank 
commissioner charge the American State Bank the 19th day 
June, and the receiver said bank had said check his hands 
the time the trial. large share the assets the American 
State Bank were sold the Reserve State Bank when was or- 
ganized. the trial the case was admitted that the American 
State Bank was insolvent June 18, 1923, and had been insolvent 
for one week prior thereto. Two the findings the court this 
question are follows: 


June 18, 1923, the American State Bank was insolvent 
and had been insolvent condition for one week prior 

That the insolvency the American State Bank was 
known the officers said bank June 18, the time 
the draft question for 


There only one question here for determination and that 
whether the $1,501 item the American State Bank 
and attempted remitted the Federal Reserve Bank the 
check was preferred claim against the assets the Amer- 
ican State Bank and its receiver. Our court has frequently held that 
there are two steps taken reaching decision 
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whether claim against the assets insolvent bank entitled 
preferred: 

claim can allowed preferred claim against the 
receiver insolvent bank, necessary establish, first, that the 
claim question trust fund, and, second, that the fund some 
form was part the assets the bank which passed into the hands 
the Chetopa State Bank State Bank, 114 Kan. 463, 
syl. par. 218 1000. 

See, also, Nelson Paxton, Receiver, 113 Kan. 394, 214 784. 

The same two steps are necessary where the fund becomes trust 
fund account fraud fraudulent inducement. Arnold Invest- 
ment Co. Bank, Kan. 412, 158 68, 1916F, 822; Kirby 
Wait, 120 Kan. 400, 243 1058. fund will not necessarily be- 
come trust fund simply because the assets reaching the hands the 
receiver have been augmented the transaction. This simply 
feature considered separately and apart from the first essential 
preference and after has first been determined that the fund 
saered trust fund, either account the relationship the 
parties the transaction principal and agent debtor and creditor, 
trustee and que trust, account the fraudulent con- 
the officers the bank. Then proper sequence arises the 
second question: Did the transaction augment the assets reaching the 
hands the receiver? can readily seen that many trust 
fund will fail preference because does not augment the assets 
reaching the hands the receiver, and, the other hand, many 
can exist where there question about the assets being aug- 
mented, but that can avail nothing toward preference, unless 
has already been found trust fund. nearly all the 
earlier cases cited this connection only one these elements was 
involved the trust fund feature was conceded, agency 
admitted, ete. Such cases afford only comparative help, whereas 
this both elements are contested. 

The draft question making its trip from Denver Wichita 
via Kansas City, Mo., passed through several banks for collection and 
credit, and, undoubtedly, the relation one the other, and 
including the American State Bank, turn, was that principal 
and agent, and that relation might still have been maintained, had 
not been for the order the Federal Reserve Bank requiring re- 
draft Kansas City. This interrupted that re- 
lationship making the Wichita bank debtor. This direction was 
disregarded the extent using check instead draft 
Kansas City, which made the situation better. Immediately, 
necessity, the funds collected became part the funds the col- 
lecting bank and were mixed with its funds, thus losing for them any 
being special fund. 
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general rule that the title commercial paper received 
for collection bank and forwarded its correspondent the 
usual course business does not vest such correspondent. The 
relation between the two banks, between the depositor and the for- 
warding bank, that principal and agent merely. The correspond- 
ent bank receives such paper agent for collection, and the title 
does not pass. When, however, the paper has once been collected 
the correspondent bank, and has received the proceeds therefor, 
the relation between the remitting bank and itself changed from 
that principal and agent that debtor and and title 
such proceeds will, the absence agreement the contrary, 
vest the correspondent bank. The banks are presumed contract 
view the well known and established custom banks, when 
acting collecting agents for other banks, or, indeed, for any cus- 
tomer, put all collections made them into the general fund 
the bank, unless directed make them special deposit, and use 
them from hour hour and from day day the transaction 

general rule, the proceeds paper collected bank be- 
come the property the bank and part its general fund, and the 
bank becomes debtor the owner the paper for the amount col- 
lected, less the charges for collection; and follows that, the in- 
the collecting bank, there preference favor the 
owner the paper forwarding bank with respect the 


Both the texts state the rule subsequent paragraphs those 
above quoted being different where the paper deposited for col- 
lection only for collection under express directions collect and 
remit. Such express directions are more less common where the 
bank suspected being failing condition, and they usually 
designate remittance currency. 


agreement understanding course dealing whereby 
the bank use the identical moneys and substitute its 
own obligation its stead, destroys all idea Akin 
Rep. 921. 


This transaction was handled the usual and ordinary way 
making through banks, with the relationship principal 
and agent existing until the collection was made; then the bank 
its own obligation the form check acknowledged itself 
indebted the Kansas City correspondent for the benefit the 
plaintiff herein and the relation debtor arose, which 
with the idea the being trust fund. 


bank receives payment note placed with the 
owner for collection, and upon request the owner delivers him 
cashier’s check for the amount, there being then cash hand sufficient 
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meet it, the position the owner becomes that creditor the 
bank, entitled preference over ordinary creditors upon the 
failure the bank leaving unpaid draft, which was given 
presentation the check.’’ Massey-Harris Harvester Co. First 
State Bank, 122 Kan. 483, Syl., 252 247. 


The same similar views are expressed the following recent 
83, 115 Am. St. Rep. 173; Chetopa State Bank State Bank, supra; 
Dorado Nat. Bank Butler County State Bank, 120 Kan. 109. 
242 475; Guymon-Petro Co. Farmers’ State Bank, 
120 Kan. 233, 243 321; First Nat. Bank Farmers’ State Bank, 
120 Kan. 706, 244 1039, 1531. 

was admitted the trial the case that the bank was insolvent 
the time this transaction occurred, and had been insolvent for 
week prior thereto, and the court found that the insolvency the 
bank was known its officers prior the the draft for 
proof for this finding. claimed that the only evidence that was 
introduced that subject was unverified pleading from the files 
the district court filed prior the transaction alleging the bank 
insolvent and that such was inadmissible. Without attempting 
decide the question the admissibility this testimony and the 
weight that should given it, think that this, being usual 
and ordinary transaction bank, and the fact that the check was 
sent immediately after and the same day the draft was received 
and paid, goes show with without the knowledge insolvency 
that the officers the bank were trying keep going, and the 
situation very different from that where deposit received when 
the bank known the officers insolvent. This transaction, 
consummated, would not have enriched benefited the condition 
the bank, whereas deposit would wholly one-sided and without 
any immediate obligations whatever except meet the checks the 
depositor. the case First National Bank Farmers’ State Bank, 
119 Kan. 198, 237 652, the insolvent bank asked neighboring bank 
for $1,000 because was short currency, and gave its 
cashier’s with the understanding that would paid four 
five days. the meantime the bank failed. The court held this 
was not fiduciary trust character, and therefore was not 
trust fund liable preference because the fraudulent conduct 
the officers the failing bank. 


bank guilty fraud general depositor accepting 
his deposit after the bank has become hopelessly insolvent 
act insolvency, and the depositor may recover from 
the receiver the bank the extent the deposit augmented the funds 
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coming into the hands the Kime Ladd, 112 Kan. 603, 
Syl., 211 626. 

general rule the effect that acceptance general de- 
posits bank which hopelessly insolvent the knowledge 
its officers constitutes such fraud will entitle the unsuspecting 
depositor rescind and recover back the money, give him prefer- 
ential claim, create trust maleficio, provided other conditions 
sometimes held essential recovery, such augmentation assets, 


See, also, City Spring Hill Paxton, Receiver, 115 Kan. 412, 
223 283. 

The record here shows that this was one many similar 
tions the same day and that the check sent out was for $18,000, all 
which would tend show that was being done the usual and 
ordinary course business and not with plan design fraud- 
ulently aequire the benefit this collection. therefore conclude 
that the relation the parties that debtor and and not 
trustee and cestui que trust, and that the fund question was not 
trust fund. 

This makes unnecessary for consider the second 
element hereinbefore described finding claim preferential. 
viz., whether not the funds question reached the hands the 
receiver. 

With reference the question interest, the plaintiff entitled 
interest its common claim from the date the bank collected the 
claim. Seetion 41—101 the Revised Statutes provides: 

shall allowed receive interest the rate six 
per cent. per annum, when other rate interest agreed upon, 
for any money after becomes due; for money lent money due 


settlement from the day liquidating the same and ascer- 
taining the 


the dissolution partnership: 


settlement charging the defendant with 
certain amount which had wrongfully collected and withheld, 
such should interest from the time Syl. 
par. 

See, also, City Spring Hill Paxton, Receiver, supra; Honer 
State Bank, 114 Kan. 123, 216 822. 

The judgment the district court reversed, and the cause re- 
manded, with instructions render judgment favor the plain- 
tiff for $1,501 and interest thereon, but that such claim shall not 
entitled preference the distribution the assets entitled 
any priority with reference the assets purchased from the receiver 
the American State Bank the Reserve State Bank. 


§ 1 
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OWNER DRAFTS HELD OWNER EX- 
CHANGE RECEIVED PAYMENT 
COLLECTING BANK 


Sabine Canal Co. Crowley Trust Savings Bank, Supreme Court 
Louisiana, 113 So. Rep. 754 


bank receiving certain drafts for collection received 
ment thereof $5,000 cash and exchange 
The collecting bank failed before the proceeds were remitted. 
Thereupon the owner the drafts sought 
owner the money and exchange. appeared that the money 
had been mingled with the funds the bank and 
identified. The exchange, however, not having been collected. 
was the bank when its doors was held that the owner 
the drafts was the owner the exchange. the $5,000. 
however, was held that the owner the drafts was 
titled have the claim for that amount paid out 
hand when the bank its doors, that amount 
had not been kept separate from the bank’s funds and not 
identified the money received payment the drafts. 


Suit the Sabine Canal Company against the Crowley Trust 

Savings Bank and others. Judgment for respondents, plaintiff 

appeals. Judgment set aside, and judgment for plaintiff entered. 
Medlenka Bruner, Crowley, and Kaufman, Lake 

Charles, for appellant. 

Philip Pugh, Crowley, for appellees. 


THOMPSON, J.—The plaintiff sues decreed the owner 
$5,000 money and exchange New Orleans bank, drawn 
the Bank Acadia, payable the defendant bank for $8,740.77, 
and which money and exchange were found the defendant bank 
when failed open for business and was taken charge for 
liquidation the commissioner state banks the morning 
January 23, 1926. 

The claim ownership predicated upon the fact that the 
money and exchange referred was the proceeds certain items 
which had been sent the defendant bank for collection 
been but had not been remitted with the 
instructions contained the letter transmission. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 271. 
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alleged that the said money and exchange had not been 
mingled with the assets the defendant bank the time 
failed open its doors for business and therefore was susceptible 
and definite identification. 

The state bank commissioner charge the liquidation the 
defendant bank answer admits the receipt the items alleged 
plaintiff’s petition and avers that the Crowley Trust Savings 
Bank received sight draft exchange for $13,740.77 from the Bank 
Acadia, drawn the Hibernia Bank Trust Company. That, 
later, the Crowley Trust Savings Bank surrendered the Bank 
the aforesaid exchange and received instead $5,000 
money and New Orleans exchange for $8,740.77. 

ceived from the First National Bank Lake Charles, from which 
bank the plaintiff’s drafts were received, the Crowley Trust Sav- 
ings Bank forwarded the Marine Bank Trust Company 
New Orleans its exchange drawn said bank for $12,231.26, 
exchange was never protested but returned respondent unpaid. 

further averred that the funds received the proceeds 
the collections plaintiff’s drafts were mingled with the other assets 
the Crowley Trust Savings Bank and were therefore not cap- 
able identification. 

The trial the lower court resulted judgment rejecting plain- 
tiff’s demand, and this appeal. 

appears from the evidence and admissions the record that 
the plaintiff sold the Simon Rice Mill, Crowley, certain lot 
rough rice for which plaintiff received three sight drafts drawn 
its order the Simon Rice Mill with bills lading attached, 
the three drafts aggregating $7,671.42. 

The plaintiff and one Welsh also sold said Rice Mill an- 
other lot rough rice for which they received two sight drafts 
the said rice mill payable their order and attached the bills 
lading. These two drafts aggregated the sum $4,560.03. 

The three first mentioned drafts were deposited with the First 
National Bank Lake Charles for and the last two drafts 
were deposited with the Lake Charles Trust Savings Bank for 
collection, but that bank were turned over the First National 
Bank Lake Charles. 

January 21, 1926, the five drafts, aggregating $12,231.26, were 
forwarded the Crowley Trust Savings Bank the First Na- 
tional Bank Lake Charles, indorsed blank said bank, with 
instructions and remit the Marine Bank Trust 
Company New Orleans, said bank placed the 
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The drafts were received the Crowley Trust Savings Bank 
January 22d and the same day were paid said bank 
the Bank Acadia behalf the drawee, the Simon Rice Mill, 
whom the bills lading were released. 

Along with the five drafts above referred were presented other 
checks and drafts belonging persons other than the plaintiff and 
Welsh, amounting $1,509.51. 

These last-mentioned drafts were the exchange which 
the Bank Acadia issued the Crowley Trust Savings Bank for 
$13,740.77. 

Later the day, and before the bank closed for the day, the 
Crowley Trust Savings Bank returned the exchange above men- 
tioned the Bank Acadia and received lieu thereof $5,000 
money and New Orleans exchange for $8,740.77. 

the morning January 23d after the commissioner banks 
had taken over the Crowley Trust Savings Bank, exchange 
for $12,231.26, the amount the plaintiff and Welsh 
tions, was mailed the Marine bank with instructions place the 
funds the credit the First National Bank Lake Charles. 
does not appear from the record whether this exchange the 
Marine bank was made out the cashier the Crowley Trust 
Savings Bank the evening January 22d before the bank closed, 
was made out the bank commissioner when assumed 
trol the morning the 23d. distinctly admitted, however, 
previously stated, that the exchange was mailed the bank 
commissioner. The exchange was not paid, but was returned the 
commissioner, for the reason that the Crowley Trust Savings Bank 
had funds its credit said Marine bank, and for the further 
reason that the drawing bank was the hands the state banking 
department for liquidation. 

The bank commissioner likewise forwarded undisclosed bank 
New Orleans the exchange for $8,740.77 for collection, but pay- 
ment had been stopped the Bank Acadia the request the 
plaintiff and the First National Bank Lake Charles. 

admitted that when the bank commissioner took over the 
defendant bank there was hand the vault $11,078.76 cash 
and the exchange for $8,740.77. 

also conceded that the bank owed two New Orleans banks 
more than half million dollars with practically all its assets 
pledged collateral for the debt said two banks. 

The defendant bank was unquestionably insolvent when closed 
its doors. 

argued counsel for defendant that there privity 
contract between the plaintiff and defendant bank. That the plain- 
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right action against the First National Bank Lake 
Charles, and that bank alone could sue the defendant bank. Counsel 
cite Martin Hibernia Bank Trust Co., 127 La. 301, So. 572, 
support this contention. 

extremely doubtful whether the principle sustained the 
cited case applicable the facts this case. that case the 
suit was against third bank for damages for negligence not send- 
ing the paper another bank for presentation instead sending 
directly the drawee bank, which refused payment and made 
assignment insolvent condition. 

the bank with which the check had been deposited gave the 
depositor and had indorsed the check blank and forwarded 
second bank for and credit, and which second bank 
likewise indorsed the paper and forwarded third bank for 
and eredit, was very properly held that the first bank 
was liable the depositor and that there was privity contract 
between the depositor and the third bank. The holding would doubt- 
less have been different the paper had been returned the 
depositor and had sued the drawee bank the bank which 
actually the draft. 

the instant the checks had been paid and the drawee 
discharged and the suit directly against the bank which had re- 
ceived the proceeds the checks and for the particular money 
and exchange which the defendant bank had received 
checks. 

these the principle announced the case, 
supra, not applicable. 

have already noted, when the bank commissioner took 
charge the defendant bank there was cash the vault the 
amount $11,078.76, which represented the residuum collections, 
receipts, and deposits that and previous days, including the 
000 received from the Bank Acadia. 

This $5,000 was not kept separate and apart from the balance 
the hand. but was mingled therewith. The assistant 
eashier testified that this money was mingled with the other cash, 
and that after its receipt the evening its receipt some $4,500 
was paid out, and that could not tell what part, any, said 
$5,000 was still the bank when closed. 

The president the plaintiff company testified that could 
not identify the particular money, and this perfectly obvious. 

Without such identification, the plaintiff cannot paid prefer- 
ence out the money found the bank. 

The case would have been different the particular $5,000 
had been kept separate the vault from other moneys belonging 
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the bank, such manner have been susceptible reason- 
able identification. 

far concerns the demand paid preference out 
the cash hand when the bank failed, the must governed 
the principle announced Young, Bank Examiner Teutonia 
Bank Trust Co., 135 La. 66, So. 984, and authorities there 
cited. 

The other demand presents quite 
situation. 

admitted that the exchange for $8,740.77 was the bank 
when its doors were closed. That said exchange had not been 
and its proceeds mingled with the other assets funds the 
bank. The represented, part, the proceeds 
three drafts the plaintiff and the two drafts which Welsh had 
plaintiff. The only outstanding the 
that the owners the cheeks for $1,509.51, which were in- 
cluded and formed part the said exchange, and the $5,000 
money. 

before stated, the payment the exchange had been stopped 
the Bank Acadia soon was informed the closing 
the Crowley Trust Savings Bank. 

The Bank Acadia had special interest stopping payment. 
would have been discharged had the exchange gone its regular 
course and had been paid the drawee. The action the Bank 
Acadia was manifestly protect the owners the 
sented said exchange. The exchange nevertheless valid under- 
standing obligation the Bank Acadia. 

perfect identification. has not been con- 
fused with the funds the defaulting bank. 

That bank, its depositors, stockholders have legal 
equitable interest said exchange, and would manifestly 
unfair and unjust have the bank commissioner collect said 
the said creditors, depositors, and stockholders the expense 
injury 

hold would entail upon the plaintiff the loss 
ceeds its crop rice, amounting over $12,000 subjected only 
eredit for such dividends the assets the defunet bank 

All the which have been referred are cases where- 
the parties sought paid preference out the proceeds 
the bank the possession agent, and relief was denied 
the doctrine the confusion funds such manner 
prevent reasonable identification. 


— 

( 
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none the cases cited and case have been able 
find has that doctrine been held where 
fund could identified where the proceeds draft 
exchange has not lost its identity confusion the mingling 
with other funds the bank the hands agent. 

the Young Teutonia Bank Case, cited supra, the opponent 
demanded paid from money the vault the insolvent bank 
the proceeds check which had been forwarded defendant bank 
for collection and and the proceeds which 
mingled with its own funds. 

The court said, quoting from the previous case the same style 
134 La. 879, So. 806: 

banks mingle collection money with their 
general funds, and treat their own, and send their own 
remittance. 

great weight authority other jurisdictions the 
effect that banks and other senders paper for collection and remit- 
tance are presumed know this custom and intend abide 
it, unless collections are sent with special instructions the 
contrary; and that the operation this custom transfer the 
ownership the money the bank, the customer becoming, the 
moment the money thus mingled, mere creditor the bank for 
the 


the from which the above quotation taken, the court 
reviewed the authorities, and the case Longbottom’s 
Babeock, La. 50, one the leading cases 
subject. 

And quoting from the case Louisiana Savings Bank Safe 
Deposit Co., La. Ann. 519, So. 304, said: 


counsel for opponents claim that the identification the 
fund was sufficient, because the bank, when failed, had its pos- 
session cash exceeding amount the deposit. have before ad- 
verted the extreme improbability that any part this money was 
part pareel the funds originally deposited; but the authority 
the La. above cited, is, have seen, directly 
opposed such 


The the 134 La. Case considered the La. Case stare 
decisis the following principles: 
(1) That the principal has lien pledge the property 


the agent. 
(2) That the agent bound account for the money his 


principal, but not restore kind. 
(3) That the principal cannot recover the money the hands 
his agent the absence proof that the sum the same money 


received from the principal. 
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(4) That, case special deposit, the the privi- 
lege the depositor depends proof the identity the thing 
deposited. 

may conceded that the defendant bank had forwarded 
the exchange question the bank drawn and that bank had 
eredited the defendant bank with same, then there would have been 
mingling confusion funds and the doctrine the cited cases 
would have been applicable, demand for the 
money the vault the bank. 

But the exchange has never been collected. Its payment sus- 
pended. forms part the assets the bank and its proceeds 
should applied plaintiff’s claim, the extent its interest 
therein heretofore indicated, preference any other claimant. 

The plaintiff likewise entitled paid the balance its 
due the liquidation the bank. 

The judgment appealed from therefore set aside, and now 
ordered that plaintiff have judgment against the state bank com- 
missioner recognizing said plaintiff the owner the exchange 
drawn the Bank Acadia favor the Crowley Trust Sav- 
ings Bank for the sum $8,740.77 the extent $7,775.62, and that 
said amount paid said plaintiff when and said exchange 

further ordered that the plaintiff have judgment against the 
defendant for the further sum $4,455.64. paid due course 
liquidation said bank, and that the defendant pay all costs 
this suit. 


O’NEILL, J., the opinion that the judgment the district 
court should affirmed. 


DEPOSITOR NOT ENTITLED PREFERENCE 
PAYMENT UPON FAILURE BANK 


Krey Packing Co. American Bank Trust Co., Supreme Court 
South Carolina, 139 Rep. 465 


The plaintiff packing company shipped food 
forward bill lading with draft attached such form that the 
consignee would have pay the draft before delivery the car 
NOTE—For similar decisions see Banking Law Journal Digest (Third 

Edition) 131. 
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could made but, through error, the shipment was made 
open and unconditional. 

The plaintiff wired the firm Columbia deposit the pur- 
chase price the plaintiff’s credit with the defendant bank, which 
the firm did. The bank subsequently failed without having re- 
mitted the plaintiff. this action, the plaintiff claimed 
entitled preference payment the theory that the deposit 
constituted trust fund. was held that the relation between 
the plaintiff and defendant was that debtor and creditor merely 
and that the plaintiff was entitled preference. 


Action the Krey Packing Co. against the American Bank 
Trust Co. Decree for defendant, and plaintiff appeals. Affirmed. 
The decree Judge Dennis, affirmed appeal, follows: 


was action commenced Krey Packing Co. for the 
purpose impressing with trust the funds the American Bank 
Trust Co. the eredit this company and securing preference 
over the ordinary depositors and creditors said bank the pay- 
ment thereof. The facts are practically undisputed, and find: 

That Krey Packing Co. had shipped Tollison Flour 
tended ship attaching bill lading the draft for the 
money, but through error shipped open the 
22nd June they sent telegram Tollison Flour Feed Co., 
which correctly set out the complaint, and this telegram 
directed Tollison Flour Feed Co. deposit the value this 
wit, $1,525.80, American Bank Trust Co. the 
Krey Packing Co. 

this time, Tollison Flour Feed Co. its banking 
with American Bank Trust Co. and had its 
this bank more than sufficient pay this amount. 

took the telegram American Bank Trust Co. and 
delivered this bank, and the same time drew its check 
this bank, and the bank took the check itself and opened ac- 
with Krey Packing Co., entering the amount this check 
the credit this company, exact with the telegraphic 
instructions given Krey Packing Co. the same time, and 
with the instructions the telegram, American Bank 
Trust Co. wired Krey Packing Co., set forth the complaint, 
advising the deposit the $1,525.80 its 

The bank business until and including June 
25, 1926, and failed open the 26th June; was placed the 
hands the state bank examiner first, and subsequently the hands 
Jas. Peurifoy, receiver. 

The complaint claims that this fund was intended 
transmitted promptly Krey Packing Co.; but there nothing 
the which was all the information the 
bank appears have had, indicating this. 

were complied with fully and literally, and that the relation existing 
between Krey Packing Co. and American Bank Trust Co. the 
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time ceased business was that debtor and and 
that there trust arising this think the case covered 
the principles Citizens’ Bank Bradley, 136 
this state. 

new money came into the bank; its assets were not inereased, 
and there nothing earmark distinguish this fund, make 
the cases, especially Yeldell People’s Bank, 118 442, 
789, ete., relied the complainant, applicable. 

the foregoing reasons, ordered and decreed that the 
complainant, Krey Packing Co., entitled preference 
action dismissed with costs taxed according 


Graydon, Columbia, for appellant. 
Robinson, Columbia, for respondent. 


STABLER, J.—The judgment the circuit court affirmed for 
the reasons stated the decree his honor, Judge Dennis. 


TAX GIFTS NOT APPLICABLE GIFTS 
MADE BEFORE STATUTE BECAME 
EFFECTIVE 


Blodgett Holden, United States Supreme Court, Sup. Ct. 
Rep. 105 


The Federal Revenue Act 1924, which was approved 
June 1924, and imposes tax upon gifts ‘‘for the calendar 
year 1924 and each year thereafter’’ unconstitutional 
far applies gifts made, not contemplation death, 
during January, 1924. 


Action John Blodgett against Charles Holden, Collector 
Internal Revenue. questions from the Cireuit Court 
Appeals. Question answered. 

See, also, (2d) 180. 

Mr. Mark Norris, Grand Rapids, Mich., for plaintiff. 

Mr. Alfred Wheat, Washington, C., for defendant. 

Mr. Justice delivered the opinion the Court. 

The Cireuit Court Appeals for the Sixth has certified 
three questions and asked instructions respect them. Title 28, 
section 346, only necessary answer the one which 
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the provisions sections 319-324 the Revenue Act 
1924, 234, Stat. (26 USCA 1131-1136 St. 
6336 4/5x]), unconstitutional far they impose 
and levy tax upon transfers property gifts inter vivos, not 
made contemplation death, and made prior June 
which date the act was approved, because the same direct 
tax and unapportioned, because takes property without due 
process, for use without just compensation, violation 
the Fifth 


The Revenue Act approved June 1924, provides: 


319. For the calendar year 1924 and each calendar year 
thereafter, tax equal the sum the following hereby imposed 
upon the transfer resident gift during calendar year 
any property whether made directly 
and upon the transfer nonresident gift during such 
calendar year any property situated within the United States, 
whether made directly indirectly: per centum the amount 
the taxable gifts not excess ete. 

the gift made property, the fair market value 
thereof the date the gift shall the amount the 
gift. Where property sold exchanged for less than fair 
sideration money money’s worth, then the amount which 
the fair market value the property exceeded the 
ceived shall, for the purpose the tax imposed section 319, 
deemed gift, and shall computing the amount. 
gifts made during the calendar year.’’ 

Section 321 allows certain deduetions: $50,000; 
charitable purposes, 

Section 322 unimportant here. 

person who within the year 1924 any calendar 
year thereafter makes any gift gifts excess the deductions 
allowed section 321 shall, before the 15th day March, 
file with the collector return under oath duplicate, listing and 
setting forth therein all gifts and contributions made him during 
such ealendar 

324. The tax imposed section 319 shall paid 
donor before the 15th day March, and shall assessed, 
collected, and paid the same manner and subject, far ap- 


plicable, the same provisions law the tax imposed section 


Act February 26, 1926, Stat. 86, (26 USCA 1131): 


Section 319 the Revenue Act 1924 amended 
read follows: 

319. For the calendar year 1924 and the calendar year 
1925, tax equal the sum the following hereby imposed 
upon the transfer resident gift during such calendar year 
any property wherever situated, whether made directly indi- 
rectly, and upon the transfer nonresident gift during such 
calendar year any property situated within the United States, 
whether made directly indirectly: per centum that amount 
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the taxable gifts not excess $50,000; [Some the suc- 
ceeding percentages are less and some are higher than those specified 
the act 1924.] 


Subdivision (a) this section shall take effect June 


During the calendar year 1924, and prior June plaintiff, 
Blodgett, resident the United States, transferred gifts inter 
vivos, and not contemplation death, property valued more 
than $850,000; after June made other gifts valued $6,500. 
The collector exacted him the tax prescribed the act 1924, 
amended, such transfers, and this suit seeks the 
sum paid. The claim that the Taxing Act, applicable the 
stated, conflicts with the Fifth Amendment. 

the argument here counsel for Blodgett affirmed that all the 
transfers prior June were really made during the month 
January, and the accuracy this statement was not questioned. 
Under the will treat this affirmation were 
part the recital facts the court below. 

The brief behalf the sets out the legislative 
tory the gift tax provisions the Revenue 1924 and 
shows that they were not presented for the consideration Con- 
gress prior February that year. must therefore deter- 
mine whether Congress had power impose charge upon the donor 
because gifts fully consummated before such provisions came before 

Nichols Coolidge (May 31, 1926) this Court pointed out that 
statute purporting lay tax may arbitrary and 
that its would amount deprivation property with- 
out due process law within the inhibition the Fifth Amendment. 
the gifts which Blodgett made during January, 1924, 
think the challenged enactment arbitrary and for that reason in- 
valid. seems wholly unreasonable that one who, entire good 
faith and without the slightest premonition such consequence. 
made absolute disposition his property gifts should thereafter 
required pay charge for doing. 

Determination the does not require consider other 
objections the statute which have been advanced. un- 
necessary express opinion concerning the validity the statute 
transfers subsequent June all such gifts were within 
the exemption granted. 

far the Revenue Act 1924 undertakes impose tax 
the gifts made during January, 1924, arbitrary and 
invalid under the due process clause the Fifth Amendment. And 
the question answered. 


THE BANKING LAW JOURNAL 


Mr. Justice research has shown 
tice has established the futility the charge that has usurpation 
when this Court undertook declare Act Congress unconsti- 
tutional, suppose that all agree that the gravest 
and most delicate duty that this Court perform. Upon 
this among other considerations the rule settled that between 
two possible interpretations statute, one which would 
unconstitutional and the other valid, our plain duty adopt 
that which will save the act. Even avoid serious doubt the rule 
the same. United States Delaware Hudson Co., 213 
366, 407, 408, Ct. 527, Ed. 836; United States Stand- 
ard Brewery, 251 210, 220, Ct. 189, Ed. 229; Texas 
Ed. 566; Bratton Chandler, 260 110, 114, Ct. 
Ed. 157; Panama Co. Johnson, 264 375, 390, 
Ct. 391, Ed. 748. Words have been strained more than they 
need strained here order avoid that doubt. United States 
Jin Fuey Moy, 241 394, 401, 402, Ct. 658, Ed. 
1061. different sphere but embodying the same general attitude 

Stat. 253, 313) tax laid gifts ‘For the calendar year 1924 
and each year thereafter.’ the Code the words are 
‘during any calendar year,’ Title 26, The latter phrase 
brings out what should think was obvious without its aid, that the 
purpose general one indicate the periods regarded, 
distinguished from fiscal years, not necessarily run counter 
the usual understanding that statutes direct themselves future 
not past transactions. Reynolds M’Arthur, Pet. 417, 434, 
Ed. 470; Shwab Doyle, 258 529, 534, Ct. 391, 
Ed. 747, 1454; Lewellyn Frick, 268 238, 251, 
252, Ct. 487, Ed. 934. when the statute was passed 
had been well recognized that Congress had power tax past 
gifts think that should have trouble reading the Act 
meant operate only from its date and only tax gifts thereafter 
made. right, should read that way now. 324 
(a) the Revenue Act 1926 (Act February 26, 1926, 27, 
Stat. 86), 319 the Act 1924 amended and the rates 
taxation are reduced, and then (b) provided that ‘sub- 
division (a) this section shall take effect June 1924,’ the 
date when the earlier act was passed. reasonable interpretation 
that the reduction and the tax operate alike gifts after that 
date. Taking both statutes into account, and the principles con- 


| q 
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struction which have referred, think tolerably plain that the 
act should read referring only transactions taking place 
after was passed, when disregard the rule ‘would im- 
pose unexpected liability that known might have induced those 
concerned avoid and use their money other ways.’ Lewel- 
Frick, 268 238, 251, 252, 487, 488 (69 Ed. 
934). 

the general question whether there power tax gifts 
express opinion now. agree with the result that the plaintiff 
entitled the taxes paid respect gifts made before 
the statute went into effect. 

Mr. Justice Brandeis, Mr. Justice Sanford and Mr. Justice Stone 
concur this opinion. 


ALTERED NOTE ENFORCEABLE ACCORDING 
ORIGINAL TENOR 


Pickelsimer Chafin, Supreme Court Appeals West Virginia, 
139 Rep. 475 


The defendant was sued indorser promissory note signed 
the Ira Coal Company, its president, Varney. The 
defendant contended that the note was not enforceable against him 
because was materially altered after indorsed it. testified 
that when indorsed the note was signed Varney 
that Varney induced him indorse representing that 
would used collateral securing loan for Varney; that the 
note was thereafter changed without the defendant’s knowledge 
consent. was held that under the provisions the Negoti- 
able Instruments Law the note was enforceable against the de- 
fendant its original tenor holder due course. 


Action Hayes Pickelsimer, receiver the Day Night Bank, 
against John Chafin, notice motion for judgment note. 
Judgment for defendant, and plaintiff brings error. Reversed and 
remanded, and new trial awarded. 

Randolph Bias and Tra Partlow, both Williamson, for plain- 
tiff error. 
Lafe Chafin, Crawford, and Bronson, all William- 


son, for defendant error. 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 64. 
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promissory note for $4,000, dated December 24, 1924, payable the 
order Varney four months after date. The paper 
signed the Ira Coal Company (through its president, 
Varney), maker, and said Varney, Varney, and 
John Chafin indorsers. The plaintiff error the 
judgment the cireuit court upon verdict favor defendants. 

According the testimony the defendant John Chafin, 
the time indorsed the note was signed Varney 
maker, and Varney induced him indorse the instrument repre- 
senting that would used collateral securing loan for 
Varney, and that the note was thereafter changed its present form 
without his knowledge consent. 

shown evidence for the plaintiff that the Day Night 
Bank received the note question from Varney renewal 
note the Ira Coal Company, indorsed Varney. Mareh 
1925, the state banking commissioner closed the Day Night Bank. 
and, finding insolvent, appointed Hayes Pickelsimer 
wind its affairs. The receiver took possession the note sued 
asset the bank. 

The plaintiff insists that the trial court erred refusing grant 
him peremptory instruction, under section 124, chapter 98A, Code. 
which provides: 

negotiable instrument materially altered without the 
assent all parties liable thereon, avoided except against the 
party who has himself made, authorized assented the alteration 
and subsequent indorsers; but when instrument has been materially 
altered and the hands the holder due course, not party 


the alteration, may payment thereof according its 
original tenor.’’ 


The Uniform Negotiable Instruments Law, expressly changing the 
rule the law merchant when instrument has been materially 
altered, allowing holder due course, not party the altera- 
tion, enforee payment thereof according its original tenor, has 
been numerous decisions various states. 

The defendant Chafin contends, however, that the alteration was 
such render the instrument invalid from its 
tion, and that therefore, enforced according its orig- 
inal tenor, citing Muse Clark, 112 82, 850. The note 
sued that case was payable certain bank when indorsed 
the defendant Clark. The bank thereafter refusing discount the 
paper, the maker, without the consent the defendant, changed the 
name the payee. Holding that the note never became enforceable 
according its original tenor, the court said: 
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not see how |the can payment the 
note according its original tenor, according which was pay- 
able order the Bank Greenwood. How would possible 
enforce payment the order that bank, without making 
party contract which expressly refused enter into? must 
that the intention the Legislature was that the provision 
above quoted [section 124, Uniform Negotiable Instruments 
should applied only those cases where the en- 
according its original tenor; and can readily see how 
this can done variety cases, for where the altera- 
tion affects only the negotiability the instrument, and the amount 
interest, and other which need not men- 
tioned, may enforced according its original tenor. But 
the parties charged, deprived the contract all legal 
original tenor. First National Bank Gridley, 112 App. Div. 398, 


similar situation developed the Gridley Case, wherein the 
original payable Van and four others 
was altered substituting the name the maker, 
Coburn, for the name Van Cott. Assuming that the plaintiff was 
holder the note due course, the opinion the ease states: 


cording its original tenor? The note which she indorsed never 
without making Cornelius Van Cott party it, and the respondent 
does not suggest how that can done. im- 
possible now give vitality the instrument according its tenor 
the time the defendant’s 


Public Bank New York City Knox-Burchard Co. 
135 Minn. 171, 160 667, similar the suit under 
consideration. that the defendant Buchard joined with one 
Knox the execution note payable the order 
both signing makers and indorsers. Subsequently the instrument 
was altered Knox, without the consent Burchard, that pur- 
ported have been executed the Knox-Burchard Mercantile Co. 
makers, and indorsed said Knox, Burchard and others. 
The paper was then negotiated due course plaintiff. holding 
Burchard liable the note the original tenor, the 
court said: 


the original tenor the instrument, appellant 
was maker well and liable uncondi- 
tionally for its payment. According the instrument altered, 
appeared only indorser, and the verdict against him was 
rendered the theory that liability that indorser. 


—/ me 
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held greater different liability than faet assumed, and 


Chafin indorsed the note question for the purpose enabling 
Varney funds’’ for his benefit. Being liable indorser 
the old note the Ira Coal Co., Varney was benefited using 
new note discharge the old. Whether the note question 
was made the Ira Coal Co. Varney, being payable him, 
had indorse the bank. 

Judgment for defendant Chafin reversed, the verdict his 
favor set aside, and new trial awarded the plaintiff. 

Reversed and remanded. 


BANK’S RIGHT APPLY DEPOSIT MADE 
AGENT AGENT’S DEBT 


Swift Co. Hammond Farmers’ Ass’n, United States District 
Court, Fed. Rep. (2d) 166. 


When agent deposits funds belonging his principal 
the agent’s individual account, the bank will not permitted 
apply the deposit the satisfaction debt owing from 
the agent unless appears that the bank had knowledge 
the ownership the funds and also that the bank 
altered its position reliance the deposit, for ex- 
tending credit the agent. these not appear, 
the bank can compelled pay the deposit over the principal. 


Equity. Suit Swift Co. against the Hammond Farmers’ 
Association, Limited, and others. Decree for plaintiff. 

MeManus and Shaw, both Chicago, and Blane 
Monroe, Monte Lemann, and Walter Suthon, Jr., all New 
Orleans, La., for plaintiff. 

Dufour, Goldberg Kammer, New Orleans, La., Justin 
Wolff, New Orleans, La., and Spiller and Rownd, 
both Hammond, La., for defendants. 

GRUBB, J.—Swift Co., Chicago, brought this bill 
equity against the Hammond Farmers’ Association, Limited, and 
the Tickfaw Farmers’ Association, two co-operative farmers’ associa- 
tions operating the Louisiana strawberry country, and the Ham- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 587. 
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mond State Bank and the First State Bank Trust Company, two 
banks doing business Hammond, La., certain amounts 
alleged have been collected the two associations agents for 
Swift Co. and have been deposited trust funds the associa- 
tions’ bank accounts with the defendant banks, which had appro- 
priated them the payment amounts owing the associations 
the banks. The bill alleged that there was due the 
ant unremitted fertilizer collections amounting $9,078.16 the 
case the Hammond Farmers’ Association and $2,306.98 the 
Tickfaw Farmers’ Association, which amounts were alleged 
trust funds which could into the moneys which the banks 
had appropriated. 

Swift Co. had entered into contracts with the two associations 
the fall 1922, the terms which was 
Swift Co. should fertilizer the associations which should 
act agent Swift Co. selling the fertilizer strawberry 
farmers. Under these contracts, the associations, acting agents 
Swift Co., were collect the price the fertilizer from the 
various farmers during the strawberry marketing season the spring 
1923, and remit these collections Swift Co. One the 
associations operated one section the strawberry growing belt 
and the other adjoining 

operating under these contracts, the associations, some in- 
took note for the price the fertilizer from the farmers; 
other cases, the fertilizer sale was merely open account. Where 
notes were taken, they were sent the association Swift Co., who 

returned them trust receipts the associations for 
tion. Each the associations had regular bank with the 
State Bank and also with the First State Bank Trust 
Company, both Hammond, La. The associations borrowed money 
from the banks and made loans the strawberry farmers. The asso- 
ciations also sold crates and other necessary supplies those farmers. 
For these advances and sales the farmers, the associations, times. 
took notes the farmers, number which were pledged the as- 
sociations the banks security for the loans the banks the 
associations. The notes were likewise turned over the banks 
trust receipts the associations for collection. 

During the marketing season the spring 1923, the associa- 
tions, their previous custom, sold the strawberry crops 
the various farmers, and, agent for the farmers, collected the 
price the from the strawberry buyers. The berries nu- 
merous growers would included one carload, which would 
sold whole for one lump price, the selling association showing 
its books the distribution this price among the different farmers 


its 

5, 
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whose shipments had made the Out the price 
for the berries, the association collected the amounts due 


various farmers for the fertilizer which had been consigned Swift 
Co. The associations also collected, for their own account, such 


amounts were due the farmers for cash advances for erates. 


and other merchandise, including amounts due notes which had 
been pledged the banks security. 

When berries would sold, the association would 
draw set checks (termed ‘‘strawberry checks’’), one favor 


each grower whose berries were that car for the amount his. 


share the price. long the association had any debts col- 
lect from particular grower, the strawberry checks that grower 


were not delivered him, but were held file 


bearing his name, the association’s office. When grower had 


accumulated enough strawberry checks cover all the debts which. 
the association had collect from him, settlement would made 


with him the following manner: The farmer would required 
indorse back the association sufficient amount the straw- 


berry checks, which had been made out his favor, cover all his. 


debts. The association would then close out the transaction re- 


depositing these checks his own eredit one its bank accounts.. 
The records the associations were kept show collections. 
made the dates such redepositing, and show 
the extent hereinafter stated, the allocation such collections as. 
between amounts due for fertilizer, for advances the 


and for merchandise sold the association. The grower would 


then receive for himself all his strawberry checks excess the: 


amount necessary pay his debts. 

The contracts the associations with Swift Co. provided that 
each association should deposit separate bank account its col- 
lection fertilizer money for account Swift Co. This, however, 
was not done and, when fertilizer money was from farmers 
the manner above described, was left the general bank account 


the association. The record shows that during the 1923: 
season the Hammond Farmers’ Association collected, the agent 
Swift Co., from farmers fertilizer indebtedness, various: 


dates, sums aggregating $14,166.53, and out this amount remitted 
Swift Co. May 1923, the sum $5,088.37. The Tickfaw 


Farmers’ Association, during the same season, similarly collected, 


its eapacity agent, the sum $3,332.41, and remitted also May 
1923, the sum $3,023.57. Except for the payments above noted, 
Swift Co. received other remittances from the associations out 
the fertilizer collections which they had made. 


May 17, 1923, the Hammond State Bank appropriated the- 
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sum $15,704.12 out the amount deposit with the 
the Hammond Farmers’ Association, and applied this amount 
the payment past-due notes the Hammond Farmers’ 
tions which held. the same date, the First State Bank took 
count the Hammond Farmers’ Association with it. These appro- 
priations practically wiped out the balances then the credit 
the Hammond Farmers’ Association with these banks. 

The First State Bank took similar action May 1923, 
the amount $7,949.67 the the Tickfaw Farmers’ Asso- 
ciation with it. money the Tickfaw Farmers’ Association was 
appropriated this manner the Hammond State Bank. the 
moneys appropriated had belonged the associations, the appropria- 
tions would have been authorized between the banks and the asso- 
ciations appropriate stipulations contained the notes. 

The representatives Swift Co. testified that the banks had 
been informed the arrangements whereby the associations were 
agents Swift Co. accounts due for fertilizer. The 
officers the banks denied they had such notice. 

appeared from the evidence that neither bank had changed 
its position its disadvantage reason the deposit the as- 
sociation’s accounts the funds collected for account Swift Co. 
The indebtedness the Hammond Farmers’ Association the Ham- 
mond State Bank, which the latter undertook satisfy the appropria- 
tion the association’s balance with it, was made chiefly in- 
debtedness carried over from the preceding season, which the associa- 
tion had been unable pay. The indebtedness the Hammond 
Farmers’ Association the First State Bank likewise resulted from 
extended that association before any fertilizer money had 
been deposited the association’s account. 

The records the Tickfaw Farmers’ Association, produced 
the trial, were such fragmentary nature make impossible 
trace any the unremitted fertilizer money collected that as- 
sociation for Swift Co. into either the bank accounts the asso- 
ciation, and counsel conceded that the proof did not permit any 
recovery from the banks amounts collected that associa- 
tion. 

The records the Hammond Farmers’ Association, which were 
produced the trial, coupled with the testimony the employees 
that association, showed that the fertilizer moneys collected the 
association, the manner above explained, had been deposited 
the one the other the defendant banks; but, while the great 
bulk the association’s business, shown the total amount 
the deposits, was done with the Hammond State Bank, and might 
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therefore assumed that the greater part the fertilizer moneys 
were actually deposited that bank, yet, except the extent 
hereinafter stated, the records the association were not kept 
show clearly into which particular bank, between the two 
bank defendants, the fertilizer collections had been deposited. 
the extent $249.39, however, the records produced sufficiently ear- 
marked deposits identify fertilizer collections that sum 
deposited the First State Bank, dates prior May 17, 1923 
(the date the appropriation that bank the association’s bal- 
ance), and the extent $1,469.25 the records produced were 
sufficient identify fertilizer collections that sum deposited 
the Hammond State Bank between May 1923, and May 
1923 (amounts deposited prior May 1923, having been absorbed 
the remittance which the association made May 1923, 
Swift Co. check the Hammond State Bank). 

The foregoing facts present the question the right the de- 
fendants the First National Bank and the Hammond State Bank 
appropriate the satisfaction the indebtedness the Ham- 
mond Farmers’ Association them the amount the deposit 
the Hammond Farmers’ Association with the banks, the time they 
made the appropriations, against the plaintiff’s right the de- 
posit. between the banks and the association, the banks’ right 
apply the deposit undoubted. order that the plaintiff may 
stand better attitude, must show (1) that the deposit 
part consisted moneys. collected the association, its 
agent, for fertilizer sold the association, and was its money; 
(2) that either (a) the banks had notice the plaintiff’s owner- 
ship the fund that created the deposit, (b) the banks were 
without such notice, then, that they had not changed their positions 
reason the deposits extending the association 
reliance upon its ownership the money that went into the deposit. 
Bank Metropolis New England Bank, How. 234, Ed. 
115; Id., How. 212, Ed. 409; Wilson Smith, How. 763, 
Ed. 820; Fulton National Bank Hosier (C. A.) 295 
611; Dry Goods Co. (D. C.) 298 812; Harter 
Inglis (C. A.) (2d) 841. 

Under the arrangement between the plaintiff and the Hammond 
Farmers’ Association for the year 1923, under which the plaintiff’s 
fertilizer was sold the farmers, the association acted agent for 
the plaintiff collecting the price the fertilizer from the pur- 
chasers, and the money collected and deposited the banks re- 
mained the money the plaintiff after the deposits were made. The 
provided that the collections placed separate bank 
account the association. This was not done it. However, the 
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failure keep separate bank account did not change the owner- 
ship the money far could traced into the general 
bank accounts the association, which were appropriated the 
banks. The evidence satisfactorily establishes that May 17, when 
the two banks set off the respective deposits against the indebtedness 
the association them, the deposit the Hammond State 
Bank $15,704.12, the sum $1,489.25 came from fertilizer col- 
lections and was the property the plaintiff, and that, the 
deposit the First State Bank $3,486.82, the 
$249.39 came from collections and 
erty the plaintiff. The evidence failed show that any 
fertilizer collections made the Tickfaw Farmers’ Association went 
into either bank was appropriated it. The evidence con- 
flicting whether the banks had notice the arrangement, 
which the association acted agent for plaintiff making fertilizer 
collections. However satisfactorily appeared from the evidence 
that neither the banks had any way changed its position its 
disadvantage reliance upon the ownership the association 
moneys collected the association for the price plaintiff’s ferti- 
lizer, and which was deposited the general bank account the 
association. 

Under the authorities cited and the extent that the deposits 
were shown have been made from fertilizer collections ‘for account 
the plaintiff, made the association for it, the banks were with- 
out right set off such deposits against the indebtedness the 
association them, there having been unfavorable change the 
status brought about the deposits. 

This will result decree for the plaintiff against the Hammond 
State Bank for $1,489.25, with interest from the commencement 
this suit, and against the First State Bank for $249.39, with interest 
from the same date. 


MONEY DEPOSITED WITH BANK UNDER 
ESCROW AGREEMENT 


First National Bank Gainesville, Ga. Biddle, United States 
Circuit Court Appeals, Fed. Rep. (2d) 


Where money deposited with bank paid out upon 
the delivery certain deeds and the depositor claims that the 
deeds delivered the bank not convey good title, may either 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 338. 
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take the title stands repudiate the entire transaction and 
return the papers the bank. take the title and sub- 
sequently hold the bank for the cost removing the defect. 

this the plaintiff delivered $23,000 the defendant 
bank paid out the bank upon receipt deeds certain 
tracts land. The plaintiff claimed that had instructed the 
bank pay the money only the deeds were accompanied 
attorney’s opinion that the title was valid. The bank paid the 
money without receiving such opinion and claimed that the plain- 
tiff had given instructions that effect. appeared that 
one the deeds excepted certain mineral interest portion 
the property. The defendant, however, received the deeds and 
proceeded acquire the mineral interest cost $1,350. 
Thereafter the plaintiff brought this suit recover 
the money which claimed had been paid out without his 
authority. was held that the plaintiff had ratified the trans- 
action the deeds and therefore could not recover. 


Action law William Biddle against the First National 
Bank Gainesville, Ga. review the judgment, both parties bring 
error. Reversed defendant’s writ, and cause remanded. 

Wheeler, Gainesville, Ga., for defendant. 

Grover Middlebrooks and Carl Davie, both Atlanta, Ga., 
and Chas. Reid, Gainesville, Ga. (Bryan Middlebrookg, 
Atlanta, Ga., the brief), for plaintiff. 


BRYAN, J.—William Biddle sued the First National Bank 
Gainesville, Ga., recover $10,350, for violation instructions al- 
leged contained escrow agreement. According plain- 
February 14, 1927, deposited with the bank 
escrow $23,000, paid the owners two adjoining tracts 
land upon delivery deeds, accompanied 
opinion that the title was good. The bank admits receiving the de- 
posit, but denies that its instructions were require attorney’s 
opinion, and claims that was instructed make payment upon 
delivery the deeds and request one Evans. There was 
nothing writing evidence either the agreement the 
tions that were given. 

undisputed that Evans had option the land, and the 
plaintiff knew this; that February 17, Evans and the owners came 
the bank with the deeds, but without attorney’s opinion 
the title; that that day, with the approval Evans and the 
owners, the bank paid one the owners $10,000, the other 
$4,000, and Evans the balance $9,000; that the deeds were re- 
corded and sent the plaintiff, who received them February 23; 
that one the deeds excepted undivided half the mineral in- 
terest two lots; that, immediately upon their receipt, plaintiff 
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noticed and realized the defect title, and that there was at- 
torney’s opinion among the papers; that, with this notice and knowl- 
edge, plaintiff early March, 1923, arranged acquire the outstand- 
ing mineral interest for $1,350; that sent that amount the bank, 
which paid out upon receiving deed conveying such interest; that 
$1,000 this amount was paid Evans and $350 the record 
owner. Plaintiff testified that did not learn that any part the 
purchase price was paid Evans until several months thereafter, 
but even after that kept the property. 

The jury first returned verdict for $10,350, the full amount 
claimed plaintiff; but the district judge thereupon instructed them 
that the plaintiff could not recover the $9,000 which the bank paid 
Evans, but might recover the additional amount paid out order 
perfect his title. with this charge the jury returned 
verdict for $1,350. The bank assigns error the refusal the 
direct verdict the effect that was not liable any 
amount. cross-assignments error, Biddle insists that the court 
erred refusing accept the verdict for the full amount claimed 
him. 

our opinion the district judge was clearly right refusing 
allow the bank held liable for the $9,000 paid Evans upon 
delivery the deeds. According the undisputed evidence, the 
owners the land were not named, Evans held option pur- 
chase, and plaintiff knew that clear title could not delivered 
without his consent. far the bank concerned, however 
may between Biddle and Evans, the method payment the 
price was not violation instructions. the bank had 
paid the owners, and they turn had settled with Evans, the 
result would have been the same, the amount Evans received was 
paid him with their consent. 

are opinion, also, that evidence fails sustain 
the verdict allowed stand for the amount paid clear his title. 
soon plaintiff received the deeds, became aware that the title 
was not perfect, and that the bank had not required attorney’s 
opinion it. was then put his choice, either take the title 
stood, repudiate the entire transaction and return the 
papers the bank. could not, with full knowledge what had 
one and the same time accept such title was tendered, 
keep the property thereby conveyed, and hold the bank for the cost 
acquiring the outstanding mineral interest. accepting the deeds 
ratified the action which the bank had taken his agent. 
cipal part ratify and part repudiate the act his agent. 
Bray Gunn, Ga. 144; Ingraham Barber, Ga. 158. See, 
also, Thompson Neely, Ga. App. 131, 123 171; 
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923; Mechem Agency, 410. The rule that principal, who does 
not reject his agent’s act within reasonable time, deemed have 
ratified it, supported the great weight authority. Law 
Gross, Black, Ed. 185, cited with Clews 
Jamieson, 182 461, 488, Ct. 845, Ed. 
Defendant error takes nothing his the 
original writ error the judgment reversed, and the cause re- 
manded for further proceedings not inconsistent with this opinion. 


COLLECTING BANK LIABLE 
RESPONDENT FAILS HOLDING 
PROCEEDS CHECK 


Clancy First State Bank Regent, Supreme Court North 
Dakota, 215 Rep. 779 


North Dakota one the states which hold that bank 
which receives check from depositor, giving credit the de- 
positor for the amount, liable the depositor correspondent 
bank fails while the proceeds the collection are its possession. 

the present case, was held that the defendant bank was 
liable the plaintiff, its depositor, under the following cireum- 
stances: December, 1924, the plaintiff drew check the 
Nicollet County Bank Minnesota favor the defendant and 
deposited with the defendant, receiving therefor his 
passbook. The plaintiff was permitted check against this de- 
posit. The defendant forwarded the check bank Minne- 
apolis, which was forwarded bank St. Peter. The 
latter bank the check from the drawee and remitted 
the Minneapolis bank draft. This draft was 
cause the failure the St. Peter bank. 

The defendant then notified the plaintiff its failure 
the check and the plaintiff, acting under the impression 
that the Nicollet County Bank which the check was drawn had 
failed, gave the defendant his note for $600 make good the 
amount which had drawn against the deposit. Upon learning 
that was the defendant’s correspondent which had failed and 
not the drawee bank, the plaintiff brought this action against the 
defendant. stated, was held that the plaintiff recover. 

deciding the case, the court pointed out that Chapter 170 
the Session Laws 1925 and Chapter the Session Laws 
1927 had for the reason that the check and note 
were given prior the date the enactment these statutes. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 265. 
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Action John Clancy against the First State Bank Regent, 
D., cancel note. From judgment for plaintiff, defendant ap- 
peals. Affirmed. 

Divet, Shure, Holt, Frame, Murphy Thorp, Fargo, and 
Crane, Mott, for appellant. 

Jacobsen Murray, Mott, for respondent. 


BURR, December 1924, the plaintiff, for the purpose 
becoming customer the defendant bank, drew check for 
-$600 the Nicollet County Bank, Minnesota, favor the 
defendant. One the bank officials made out the 
but gave copy thereof the plaintiff. The defendant bank treated 
this check deposit, and entered passbook given the 
plaintiff and the books the bank the plaintiff. 
Plaintiff received permission check against this deposit, and did 
eheck. stated appellant’s brief: 


cheek was forwarded due course the First National 
Bank, Minneapolis, and forwarded the bank, 
sister institution St. Peter, and was actually collected 


That is, the Nicollet County Bank paid the check when was 
presented for payment. This collecting bank St. Peter remitted 
the First National Bank Minneapolis draft, but this draft 
was dishonored because this bank St. Peter became insolvent and 
its doors. The First National Bank Minneapolis had, 
given the defendant bank, and because the in- 
the bank St. Peter revoked the The defendant 
then notified the plaintiff this failure receive the proceeds 
the check, and December 19, 1924, the theory that the Nicollet 
County Bank had failed, induced the plaintiff give his note for 
$600 lieu the credit had received. learning that the bank 
which had drawn the check had not failed, and that the check 
was paid, plaintiff brought this action cancel the note, the 
‘ground, among others, failure consideration. stipulation 
the parties this the only issue the The trial court found 
for the plaintiff, and the defendant appeals. 

The record shows that plaintiff, when gave the defendant his 
for $600, supposed the defendant would handle the check 
the Nicollet County Bank the same manner handled similar 
checks, but does not show that knew what this usage was. How- 
ever, while may not have been familiar with the methods usually 
employed, assume did not expect the bank send special 
messenger Minnesota get the cash and bring back. When the 
plaintiff issued his check the defendant for deposit credit, and 
the defendant placed the same the credit the plaintiff 
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permitted him check against it, the defendant became the owner 
the check, and, far this case concerned, the 
tween the parties was that debtor and This now the 
settled law this jurisdiction. See First National Bank Wells 
County, 502, 209 962. Here Judge Birdzell, dis- 
cussing the question holder for value, says: 

indorsee bank, upon the transfer paper it, gives 
the depositor conditional credit and afterwards pays drafts and 


checks the depositor the strength that credit, the indorsee 
becomes holder for 


This view has the support eminent authority. See City 
Douglas Federal Reserve Bank, 271 489, Ct. 554, 
Ed. 1051, 1053; National Bank Commerce Bossemeyer al., 
101 Neb. 96, 162 503, 505, 1917E, 374. 

The only warranty the plaintiff need consider that the 
check would paid the Nicollet County Bank when presented 
it. The check was paid when presented. Being the property 
the defendant, was immaterial the plaintiff through what agency 
the defendant sought collection. Under the this 
ease the defendant was not the agent the depositor for collection. 
The defendant was dealing with its own property and could select 
any channel collection which saw fit. Had the check been 
dishonored, would different tale. But was the collecting 
bank that failed, not the bank which the check was drawn, hence 
plaintiff fully complied with his warranty. shown the 
Berg Federal Reserve Bank (N. D.) 213 963, 965, the 
drawer check fulfilled when the holder presents 
the check for payment and the drawer has funds deposit meet 
which the drawee ready and willing deliver. this 
the drawer had funds, the holder presented the and the funds 
were paid over the check. 

not attach much importance the contention that was 
the custom and usage the bank charge back the depositors 
uncollected checks. There contention that such usage was 
brought the attention the plaintiff this case 
make part the contract. That the plaintiff may have sup- 
posed and understood the usual practice would followed does not 
say knew what that usual practice was. Under facts quite similar 
those shown this case, the Supreme Court Vermont held that 
they did not give rise ‘‘fair and legitimate conclusion that the 
parties did not intend title’’ the check should pass. Walker al. 
ence principle between such check deposited indorser and 
one deposited the drawer. only when proof contrary 
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intent shown that the bank not considered the owner the 
check. 

But even though should consider there was understanding 
and agreement between the plaintiff and defendant that the check 
charged back against his account not paid, nevertheless 
title passed the defendant, and was the defendant’s check, sub- 
ject the condition. What would required set the condi- 
tion operation would that the check was not paid. But the 
check was paid this case, and such condition, usage, and custom 
did not become operative, ‘‘and therefore the title acquired the 
bank receipt the checks has never been devested.’’ See Bruse- 
gaard Ueland, Minn. 283, 286, 228, 229. 

fact’’ the right ‘‘to charge [back] the check the de- 
positor’s account, should dishonored does not affect the 
character the transfer render the bank any the less the owner 
the check.’’ Noble al. Doughten, Kan. 336, 1048, 
(N. 8.) 1167. 

apparent, course, that chapter 170 the Session Laws 
1925 (section Supplement) and chapter the 
Session Laws 1927 have application the case, regardless 
their effect the question agency the defendant bank. The 
check and the note are determined the law the time they 
were given. 

this note was given the theory that the check had 
not been paid, and that, therefore, plaintiff owed the defendant the 
amount received his passbook, and which had 
against. But this credit was the consideration for the 
and that contract was completed. There was therefore considera- 
tion for this note. The judgment the lower court affirmed, 
with costs. 


ACTION AGAINST DIRECTORS INSOLVENT 
BANK 


Wall Howard, Supreme Court North Carolina, 139 Rep. 
449 


action depositor against the directors insol- 
vent bank recover deposit the ground that the bank was 
insolvent the time the.deposit was made, must specifically 
alleged the complaint that the bank was insolvent that time, 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 334. 
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and allegation that the directors knew was insolvent that 
would become not sufficient. 


Civil action Wall and wife against Howard and 
others. The defendants filed demurrer, which was overruled, and 
they appeal. Reversed. 

The plaintiffs the 7th day April, 1923, deposited the 
bank Vanceboro the sum $2,200, receiving from said bank 
ficates deposit for said sum. the day December, 1923, 
the Bank Vanceboro was placed the hands receiver. 
the 12th day December, 1924, the plaintiffs instituted action 
against the defendants, who are directors said Bank Vance- 
boro. 

Moore Dunn, Newbern, and Skinner, Cooper Whedbee, 
Greenville, for appellants. 

Everett, Greenville, for appellees. 


BROGDEN, J.—The cause action alleged the plaintiffs 
thus stated the fifth paragraph the complaint: 


the time receiving the said deposit above referred 
the said bank, the defendants this cause knew that the said 
bank was insolvent was being handled such reckless manner 
and disregardful the trust imposed them, the law, safe banking, 
and good business, that must become insolvent result thereof, 
hereinafter fully set forth making the defendants personally 
liable these plaintiffs reason the said acts and failure per- 
form and their duty directors the said 


the succeeding paragraphs the complaint, wit, and 
the ‘‘reckless operating the bank the directors 
specified detail, such excessive loans officers, failure keep 
proper and otherwise disregarding the duties imposed 
law upon the directors banks. 

The chief ground demurrer stated the second paragraph 
thereof follows: 


that the plaintiffs have right maintain this action 
against the defendants upon the grounds alleged the complaint, 
and that any right action exists reason the matters 
and things alleged the complaint, then such right action 
the receiver the Bank heretofore duly appointed.’’ 


Upon these pleadings only one question law arises, and that 
whether this upon the complaint drawn, governed 
the principle Douglass Dawson, 190 458, 130 
money placed bank upon general deposit, the relationship 
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debtor and creditor thereupon arises and the money passes from the 
depositor the bank. Corporation Commission Trust Co., 193 
696, 138 22. 

long bank solvent, defined law, the officers 
and directors are authorized receive deposits and permit the bank 
receive them. other words, such case deposits are rightfully 
received. such deposits, made, are thereafter misapplied, lost, 
wasted through the negligence the officers and directors and 
result thereof the bank becomes insolvent, this wrong done the 
bank, and its receiver alone, nothing else appearing, can main- 
tain the action for damages, and the principle Douglass Daw- 
son applies. But the bank insolvent the time the deposit 
made, then the officers and directors commit wrong, under the 
law, permitting the deposit made. other words, the tak- 
ing and receiving money from the depositor, thus swelling the assets 
insolvent bank, wrongful done him personally and 
individually, for which wrong alone can sue. such event, the 
principle Bane Powell applies. Hence, State Hightower, 
187 313, 121 623, Stacy, J., writes: 


statute was designed protect the depositing against 
this kind practice the part officers and employees banks, 
and they will held strict accountability under its provision 
when they receive when any such officer permits employee 
receive deposits therein with knowledge the fact that, rea- 
son the bank’s such deposits then being received are 
taken the expense certain peril the depositors presently 
making them.’’ 


The principle further applied Connor, J., Bane Powell, 
supra, follows: 


wrong the depositor; and not the bank its receiver entitled 
maintain action recover the damages resulting from such 


The distinction, therefore, between the two principles turns the 
first instance upon whether not the bank was insolvent the 
time the deposit was made. The insolvency the bank one the 
essential elements the cause action, and must necessarily 
follow that such insolvency must alleged the complaint. 

There allegation the complaint that the bank 
solvent. There allegation that the defendants knew 
vent, that would become insolvent some time the future 
the reckless manner’’ operating the officers and directors 
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was permitted continue for sufficient length time. is, there- 

fore, apparent that the complaint, drawn, essential element 

the cause action against the defendants directors not 

alleged, and for that reason the demurrer must sustained. 
Reversed. 


SUBSEQUENT NOTE MATURED DEFAULT 
PAYMENT FIRST SERIES 


Cedar Rapids Nat. Bank Snoozy, Supreme Court North Dakota, 


bank purchased the first series notes which provided 
that ‘‘upon failure meet the payment this note full upon 
the date its maturity all remaining unpaid notes this series, 
bearing date herewith, shall become due and payable 
After this note became due the bank purchased the second note 
the series. was held that the second note was past due the 
time the purchase. 

payment for the first note the bank gave the payee cor- 
poration credit its checking account. Before this credit was 
exhausted the bank received notice defense the note. 
was held that the bank was not holder due course greater 
extent than the amount which had been paid out the time 
received the notice, and that, order recover the note, the 
plaintiff was obliged show how much was actually checked out 
the payee. 


Action the Cedar Rapids National Bank against Snoozy 
and another. From judgment for defendants, plaintiff appeals. 
Reversed part and affirmed part. 

Hyland Foster, for appellant. 

Kelsch, Mandan, and Jacobsen Murray, Mott, for 
respondents. 


BURR, J.—This action recover two promissory notes 
for $342.50 each, dated September 30, 1923, and due December 
1923, and December 1924, respectively. The notes are known 
Exhibit and Exhibit and are numbered 283 and 284. Exhibit 
says: 

note the first series notes given for sum 
money, and upon failure meet the payment this note full 


NOTE—For similar see Banking Law Journal Digest (Third 
Edition) 654, 488. 
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upon the date its maturity all remaining unpaid notes this 
series, bearing date herewith, shall become due and payable once.’’ 


Exhibit contains similar provision, except says: 
note the second series notes,’’ ete. 


These notes were made the Hall Mfg. Co. Cedar Rapids, Ia., 
and, according the complaint, were indorsed the plaintiff without 
recourse, the due course business, before maturity and for value. 
part the notes was paid, and the plaintiff demands judgment 
against both defendants. 

The defendants answer, admitting the execution and delivery 
the notes and non-payment any portion thereof. Defendants claim 
the notes were delivered evidence the purchase No. 
Jenney silo-filler, husker-shredder, and that the said machine was 
warranted them certain amount work per day 
certain manner, without waste, good satisfactory 
work, and that had defective material, that these 
statements were untrue, and representa- 
tives the Hall Mfg. Co. untrue, and were made for the pur- 
pose inducing the defendants buy the machine; that the de- 
fendants good faith believed and relied upon these statements; 
that the machine was defective and absolutely worthless; that the 
notes were obtained fraudulently; that there was failure con- 
sideration. Defendants also allege that the plaintiff purchased the 
notes bad faith, with actual knowledge and notice these facts, 
and that there was breach warranty; that bought the notes 
for the purpose preventing the defendants from setting de- 
fenses; and that the defendants had rescinded the contract and of- 
fered return the property. 

The case was submitted jury, who found for the defendants, 
and plaintiff appeals. 

There are specifications error with reference the ad- 
mission evidence, and five specifications error with reference 
the instructions the jury. The appellant also specifies errors 
the failure the court direct verdict for plaintiff the close 
the case, and the denying motion for judgment not- 
withstanding the verdict for new trial. The plaintiff further 
specifies that the evidence not sufficient justify the verdict. 

With reference the alleged errors the introduction testi- 
mony find that they are without merit. Some are based the 
claim that the time specified was ‘‘too indefinite’’; some the theory 
that the plaintiff was not duty bound ‘‘to withhold any the 
moneys the Hall Mfg. Co. deposit the plaintiff bank’’; some 
the theory that there was proof notice defective title. 
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have examined these objections, and find that all are involved the 
issues law presented, and the determination these issues will 
determine the objections. 

There was ample evidence the character the machine, the 
warranties made, and the inducements held forth. Plaintiff offered 
nothing opposition. The weight given this testimony was 
for the jury, and the jury found favor the version given the 
defendants. The motions for directed verdict, and for judgment not- 
withstanding the verdict, are dependent upon the facts, and need 
elaboration here. 

There are but two main questions determined, and these deal 
with the purchase the first note Exhibit and the instructions 
given the court. There can issue the purchase Exhibit 
Plaintiffs’ own testimony shows that Exhibit was purchased 
October 10, 1923, and was due December 1923. letter de- 
fendants, dated April 1924, demanded attention this note. 
July 24, 1924, purchased Exhibit Clearly plaintiff knew 
that the default payment Exhibit matured Exhibit and 
therefore bought Exhibit after was past due. When there 
express provision one series notes the effect that the 
failure pay that note will make the others the series due, then 
such provision accelerates the maturity and purchase them 
purchase past-due paper. not mere option. Stoy 
Bledsoe al., Ind. App. 648, 907, the court says: 


purchaser notes, one which past due and wholly un- 
paid which stipulates that failure pay any the notes 
maturity shall make all the notes due and merely 
purchaser past-due and dishonored negotiable paper.’’ Joyce, 
Def. Com. Paper (2d Ed.) 859, 704, 860, Joyce, Def. Com. Paper 
(2d Ed.) 1004. 


says that the purchaser two notes, containing clause, among 
other things, that, default should made payment the note 
any part thereof when due, ‘‘the whole amount secured the 
mortgage should become due and payable, acquires none them 
before maturity, but affected with notice defenses against all 
the notes, though their face some them are not then due.’’ 
See 410, 416. noted that this provision the note 
does not say the same shall become due and payable the ‘‘option’’ 
the holder. the note make the note due and 
payable. Thus the finding for the defendants both notes must 
finding failure consideration and breach warranty and 
the establishment the defense against the plaintiff Exhibit 

But plaintiff says was holder good faith with reference 
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Exhibit this connection will refer against 
‘portion the charge the jury. The presented 
regarding this note, and pertinent the issue, may sum- 
marized follows: Hall was the and manager the 
Hall Mfg. Co., and Kehoe was the Both Hall and 
Kehoe were stockholders plaintiff bank, and Mr. Hall was one 
the directors the bank. The dealings the two corpora- 
tions with reference the note were conducted solely Mr. Hall, 
and the cashier the bank. The bank bought the note 
and paid for the same giving the Hall Mfg. Co. 
its checking account. was not the custom the bank buy 
the notes non-residents the state, but was its make 
investigation the makers. The only investigation made 
the makers these notes was inquiries from Mr. Hall himself. The 
purchase notes was left generally with the discount committee, but 
the directors had their monthly meetings, and would pass upon and 
approve the action this committee. Mr. Hall was present the 
meeting when this was done, but the purchase the notes was not 
discussed. The testimony the plaintiff further shows that the funds 
the Hall Mfg. Co. their checking account because 
the purchase this note were not withdrawn from the bank before 
the bank received notice the claims the defendant the cashier 
himself when asked his counsel: 

may state whether not the funds were withdrawn from 
the bank before you had any notice claims made 

The plaintiff does not show how much money was withdrawn 
the Hall Mfg. Co. before the bank received notice the 
claims the defendants. 

this connection the court charged the jury the effect that, 
order constitute the bank bona fide holder for value, was 
not sufficient give the payee the note credit its books for 
the proceeds; that such relationship was that merely debtor and 
creditor, and, ‘‘as long the amount which remains un- 
drawn the depositor, the bank, receives notice the fraud 
the defect the title the defense made thereto, still 
position return note the depositor, and the eredit.”’ 
Plaintiff claims this misleading not taking into consideration the 
withdrawal funds, the burden proof the withdrawal, and 
was erroneous; that the credit was sufficient value. Credit the 
books value, not sufficient until paid out. the 
eredit and the withdrawal that makes the payment. First Na- 
tional Bank West Minneapolis Persall, 110 Minn. 333, 125 
506, 675, Am. St. Rep. 499, said: 
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mere entry upon the books bank does not 
itself amount tHe payment valuable consideration, the with- 


such 


The same proposition set forth Fredonia National Bank 
Tommei, Mich. 674, 92,N. 348: The bank ‘‘was bona fide 
purchaser the notes because ‘‘it paid for them erediting ‘the 
amount thereof upon and permitting him check 
all out before their maturity.’’ 

The question whether credit the checking account sufficient 
value make the indorsee holder due course was suggested 
this court the case First National Bank Minneapolis Wells 
County (N. D.) 209 962, 965, and, while was not necessary 
that case determine the matter, yet this court suggests that the 
general rule set forth 482, 483, the proper rule, though 
was unnecessary that case determine the matter, because ‘‘the 
was utilized before the event which entitled the indorsee 
erase had been determined.’’ bank may holder due 
course because the credit for incurs liabilities, but becomes 
limited holder has not paid out the full amount before notice 
defect, indicated section 6939 the Code. the case 
Shawmut National Bank Manson al., 168 Mass. 425, 
196, the court says: 

bank which the amount check the payees, and 


permitted them draw against before received notice through 


the clearing house that the check had been dishonored, holder 
for 


Even the plaintiff purchased Exhibit good faith without 
notice and before maturity, yet clear from the testimony the 
cashier that the only payment given was credit the checking 
account the Hall Mfg. Co., and this credit was not exhausted 
the time the plaintiff received notice regarding defective title. 
Credit the books the bank would ‘‘value,’’ but was the 
duty the plaintiff withhold any balance remaining immediately 
upon receiving notice, wanted remain holder due course. 
See section 6939 the Code. 

The trial did not show upon whom was the burden proof. 
The plaintiff not injured this. The burden proof was upon 
show the amount was checked out and request for such in- 
was made. the duty the plaintiff show how much 
did pay. The evidence shows some amount was checked out. Some 
question raised subsequent deposits, but, though subsequent 
deposits may have been made, this would not authorize plaintiff 
withhold the from these deposits—it the amount the 
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given that involved. See Fredonia National Bank 
Tommei, 131 Mich. 674, 348. 

The plaintiff complains instructions given, with reference 
warranties and statements made the time the transaction was en- 
tered into. have examined these, and find nothing erroneous 
therein. 

Complaint made the following instruction: 

burden the plaintiff establish his good faith. Either 
must establish his good faith and 
mony which showed evidence good 
faith. The testimony must not only such show consistently 
good faith such purchase, but must also such that fair- 
minded person can draw any other inference 


Where plaintiff required establish good faith the pur- 
the note not required prove the same greater 
degree proof than required for any other fact—that is, the pre- 
ponderance the There being special findings, 
not know whether the jury found against the plaintiff, had 
not proved good faith required the trial court, because 
had not proved how much the credit was checked out before notice 
defect.was received. appears the court that, plaintiff pur- 
chased good faith, may able new trial supply the 
defect proof, and are constrained reverse the case, far 
Exhibit concerned, give plaintiff the opportunity having 
its good-faith purchase determined the jury under proper in- 
structions, and show, how much was paid out before 
notice, case good-faith purchase proved. The judgment 


INDORSEE ACCEPTING NOTE PAYMENT 
PAYEE’S NOTE HOLDER FOR VALUE 


Sword Spry, Supreme Court Iowa, 215 Rep. 737 


action promissory note the defendant contended 
that there was fraud the inception the note and that the 
defense fraud could urged against the plaintiff the 
latter was not holder for value. The defendant also 
that the payee’s indorsement was faulty and that this prevented 
the plaintiff from being holder due course. appeared that 
the plaintiff received the note from the payee payment 


NOTE For similar see Banking Law Journal Digest (Third 
Edition) 495, 499. 
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matured note the payee. was held that under 
these the plaintiff was holder the defendant’s 
note for value. The indorsement was the following form: 
value received, guarantee payment and waive protest 
Sword.’’ was held that this indorsement was suffi- 
cient enable the plaintiff become holder due course 
through the transter. And, appeared that the plaintiff had 
knowledge the fraud the inception the note, was 
held that was entitled enforce the note and recover the full 
amount thereof. 


action promissory note. Jury was waived, and trial 
the court had. Judgment entered for the defendant. Plaintiff ap- 
peals. Reversed and remanded. 

Carr, Cox, Evans Riley, Des Moines, for appellant. 

Nesbitt and Schuetz, both Des Moines, for appellee. 


KINDIG, J.—Special findings fact were made the court, 
and appears from the record that the plaintiff, appellant herein, 
obtained the promissory note involved the following manner 
from one Daniel Burkey. Previously appellant held note said 
Burkey the principal sum $1,600, with interest due the 
amount $96, evidence loan. Upon maturity said $1,- 
600 note, March, 1918, appellant presented said maker 
the payment money, delivered appellant, 
discharge thereof, the note executed 
the day August, 1917, payable said Burkey, the sum 
$1,920, the Ist day August, 1922, with interest the rate 
per cent. per annum, payable annually. Said Burkey note was 
then marked ‘‘Paid and and returned him. This suit 
was instituted appellant ‘to collect from appellee the principal 
said note, with interest per cent. from August 

Three principal defenses were imposed: The first, the theory 
that appellant paid consideration, was not holder due course, 
and, consequently, the alleged fraud said Burkey, arising out 
real estate transaction, with appellee, can urged defense 
defeat the claimant; the second, under the doctrine entitling the as- 
sertion said claim fraud, because faulty indorsement, which 
prevented appellant from being holder due course; and the 
third, upon the basis fraud resulting through negotiation said 
Burkey breach conditional delivery. (No further considera- 
tion will given this last subject because the district court found 
appellee waived his right prosecute this plea.) reply, appel- 
lant denied said allegations and proclaimed ownership said instru- 


THE BANKING LAW JOURNAL 


ment due course, obtained before maturity for valuable 
sideration, without notice said defects. The district found 
that: First, said Burkey induced appellee execute said note 
making fraudulent representations and statements regarding the 
value and nature the subsoil land Wisconsin, amounting 
fraud the second, appellant had knowledge said 
fraud, the circumstances, which, under the law, would give 
notice thereof; and, third, there evidence the record con- 
cerning the the surrendered note and therefore cannot 
presumed legal value. With this foundation, judg- 
ment was rendered for appellee. Consideration will not given 
the alleged errors the order made. 

Answer the succeeding question will determinative the 
first point contention. Did appellant fail give 
for the subject this suit? think not. Section 9512 the 
Code 1924 names, prerequisite for the status holder due 
course, that the paper taken for value, while section 9485 the 
same Code contains the following definition: ‘‘Value any consider- 
ation sufficient support simple contract. antecedent pre- 
existing debt constitutes value. Furthermore, 9652 
thereof supplements adding: ‘Value’ means valuable con- 
Applying this law the facts the case bar 
makes possible but one conclusion. Originally, the obligation for 
money had and received existing between appellant and the said 
Burkey was good faith, valid, and due, jand presumed 
worth its face value. constituted and was property the na- 
ture chose action, entitling the owner institute im- 
mediate suit for its collection. However, waiving that remedy and 
accepting lieu the new obligation appellee, appellant 
made surrender constituting what law known 
and after that transaction the previously existing 
demand was wiped out the same extent had been paid. 
Well established the principle that negotiation the note the 
indorsee payment the pre-existing indebtedness indorser 
him constitutes the giving value, entitling the new taker the 
premises all rights and immunities holder due course. 
Gray Regan, Iowa, 688; Harwood Case, Iowa, 692; Artz 
653; Rew Independent School District, 125 Iowa, 28, 
802, 106 Am. St. Rep. 282; Schultz Griffith, 182 650, 166 
168 822. 

Having established foregoing prerequisite, next 
considered whether not the form indorsement used was 
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lacking essentials prevent appellant from becoming 
due course’’ through the transfer. The following are 
the words employed: ‘‘For value received, guarantee payment 
and waive protest Sword. [Signed] Daniel Burkey.’’ Ap- 
pellee contends that because the language set forth therein, 
the indorser became, fact, maker guarantor. That position 
has support our authorities, and, fact, the opposite the 
rule. Necessary result arising from the placing said words 
the manner and way indicated blank indorsement, entitling 
the transferee. immunity from equitable defenses otherwise avail- 
able. Robinson Lain, German Savings Bank 
Hanna, 124 374, 100 57; Voss Chamberlain, 139 
Iowa, 569, 117 269, (N. 106, Am. St. 
Rep. 331; Jones County Trust Savings Bank Kurt, 192 Iowa, 
965, 182 409; Cedar Point State Bank Youtz, 200 Iowa, 
86, 204 233. 


Excepting the propositions above discussed, that 
the note was regular upon its face, and all other respects met the 
requirements the law, but, support the action the dis- 
trict court, now asserted that, fraud the having 
been found exist, the burden was then cast upon appellant 
show himself ‘‘holder due Finding the court 
that appellant knew nothing the misrepresentations and false 
pretenses, and received the negotiable instrument without knowledge 
any infirmity therein prior equities claimed its maker. 
Therefore, through said judicial appellee bound, and 
the suggested requirement need not further faced, for the other- 
wise unconfirmed fact now becomes fixed the fully 
proved. Consequently, appellee possessed all the rights and was 
entitled litigate holder due course. 

Now, our duty determine what, any, recovery war- 
ranted under the record. Prior the enactment section 3070 
the Code 1897, held that ‘‘holder due course nego- 
tiable was entitled recover the full amount due 
thereon, according its terms, regardless the sum 
for. Dickerman Day, Iowa, 444, Am. Rep. 156; Lay 
Wissman, Iowa, 305. Subsequent legislation resulted change 
this regard. Section 2114 the Code 1873 was supplanted 
3070 the Code 1897, containing the following: 
That said paper (negotiable instrument) shall have 
cured fraud upon the maker’’ thereof, holder such paper 
recover thereon the maker greater sum than paid 
therefor, with interest and harmony with the new stat- 
ute, this court declared that under the 
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the act, recovery limited the actual consideration paid, where 
the had its inception fraud. Richards 
Monroe, Iowa, 359, 339, and kindred eases. 

Next remembered that there was more lately passed 
the present Negotiable Instruments Law, and was effect the 
time the note suit was Part said bill 9517 
the Code 1924, wit: 

holder due course holds the instrument free from any de- 
fect title prior parties, and free from defenses available 
prior parties among themselves, and may enforce payment the 


instrument for the full amount thereof against all parties liable 
thereon.’’ 


Consistent with the language and spirit this paragraph, 
have recently the view that because thereof, section 3070 
the Code 1897 was implication repealed. McLaughlin- 
Gormley-King Co. Hauser, 195 Iowa, 224, 191 880; 
Windahl Hasselman, 198 Iowa, 1001, 200 583; Conover 
Hasselman, 199 Iowa, 662, 202 502; State Savings Bank 
Missouri Valley Behn, 202 Iowa, 192, 209 523. Conflict 
and inconsistently appear. impossible. 
sarily, thereof, are required, and fact com- 
pelled, declare the former act repealed implication under the 
doctrine that when two acts are hopelessly opposed each other, the 
more recent point passage must accepted controlling. 
And so, the extent said irreconcilability, and that only, 
declare the repeal. Railway Co. Cummins al., 125 430, 
101 176; Edgar Grear, Iowa, 394, Am. 316; 
Owens al. Smith, 200 261, 204 409. Finally, 
apparent discovery such and doubt desir- 
ing the same, our Legislature has seen fit adopt chap- 
ter 262 the Fortieth General Assembly, furnishing this limita- 
tion: 


written contract may shown defense, total partial, 
except provided Negotiable Instruments 


Said last-quoted subject-matter, however, was not effect soon 
enough material the decision this and set forth 
here for the purpose showing that our view conformity 
with that the Legislature. 

The district court was error, and its judgment reversed 
and the cause remanded, with directions said court enter judg- 
ment for the full amount plaintiff’s claim, with interest and 
costs. 

Reversed and remanded. 
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BANK AND INVESTMENT ITEMS 


TRUST COMPANIES CONFERENCE 
AND BANQUET—The reception commit- 
tee for the ninth mid-winter trust confer- 
ence trust companies from all parts 
the United States held under the 
auspices the Trust Company Division, 
American Bankers Association, the Com- 
modore Hotel, New York City, February 14, 
and 16, announced follows: 

Chairman, Servoss, vice-president 
Mortgage and Trust Co., New York; 
Ralph Cerero, vice-president National 
Park Bank, New York; Colegrove, 
assistant trust officer Guaranty Trust Co., 
New York; Boyd Curts, vice-president 
New York Trust Co., New York; Peter 
Duryee, vice-president Seaboard National 
Bank, New York; William Feick, assistant 
vice-president 
Trust Co., New York; Fred Gehle, vice- 
president Chase National Bank, New York; 
Richard Hunter, vice-president Equitable 
Trust Co., New York; as- 
sistant trust officer, Fidelity Union Trust 
Co., Newark, J.; Walter MeMeeken, trust 
officer, Manufacturers Trust Co., New York; 
Irving Meehan, secretary Farmers’ Loan 
and Trust New York; John Perry, 
assistant vice-president Chemical National 
Bank, New York; Price, trust officer, 
Bankers Trust Co., New York; Alison 
Seully, vice-president National Bank 
Commerce, New York; Walker, 
vice-president Central Union Trust Co., New 
York; Whitney, trust officer, Empire 
Trust New York. 

The seventeenth annual banquet the 
trust companies the United States, 
held connection with the will 
take place the main ballroom the Com- 
modore the evening February 16. will 
ballroom seven The committee 

Chairman, MeLueas, chairman 
board, Trust Co., Kansas City, 
Mo.; vice-president Equit- 
able Trust Co., New York; Blair, 
president Union Trust Co., Detroit, 
Guy Emerson, vice-president Bankers Trust 
New York; Edward Fox, president 
Easton Trust Co., Easton, Pa.; Walter 
Gardner, vice-president Title Guaran- 
tee and Trust Co., Jersey City, J.; Uzal 
president Fidelity Union Trust 
chairman board, Brooklyn Trust Co., 
Brooklyn, Y.; Morton, vice-presi- 
dent The Pennsylvania Co. for Insurances 
Lives and Granting Annuities, Phila- 
delphia, James Perkins, president 
Farmers’ Loan and Trust Co., New York; 


John Platten, president United States 
Mortgage and Trust Co., New York; Fran- 
cis Sisson, vice-president Guaranty Trust 
Co., New York; Theodore Smith, vice- 
president Central Union Trust Co., New 
York; Leroy Mershon, secretary, 110 
East 42nd street, New York. 


CORPORATE MERGER—Plans for the 
merging the Mott Co. New York 
and Trenton, J., the Laib Co. and the 
Columbia Sanitary Mfg. Co., both Louis- 
ville, Ky., were recently announced New 
York, and the merger now process 
accomplishment. 

The consolidated group, which also in- 
cludes seven subsidiary companies, will 
known the Mott Co., and ap- 
plication for certificate 
has been made. With the extensive Mott 
plant Trenton, and the Columbia works 
Louisville, each which has area 
approximately acres, the manufacturing 
and distributing facilities the new $10,- 
000,000 will constitute one the 
largest and most complete units the in- 
dustry. 

The merger was brought about James 
Johnson, New York consulting engineer, 
who has been associated with the Mott Com- 
panies during the later stages the re- 
ceivership which followed period de- 
pression some years ago. preliminary 
the merger the Mott properties were dis- 
posed through the United States District 
Court New Jersey special reorganiza- 
tion committee, which immediately effected 
the consolidation with the Laib interests. 

George Laib, president the Laib 
Co., will head the new and addi- 
tion several prominent New York business 
men who will sit the board directors, 
will have associated with him 
Probst, vice-president the Columbia Sani- 
tary Mfg. and Jordon Mott, 3rd, the 
fifth generation the Mott family the 
business. Mr. Probst has been named gen- 
eral manager the new company, and will 
direct both the Trenton 
plants. 

formal statement policy has been 
but Mr. Laib stated that the 
various elements the business will 
immediately co-ordinated and complete 
and unified service provided the sanitary 
equipment and plumbing supply field. Mr. 
Laib pointed out that the locations the 
Mott plant Trenton and the Columbia 
plant Louisville, together with the sub- 
sidiary companies and their numerous 
and warehouses, afford the trade 
quick deliveries all parts. 
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Present business will require the opera- 
tion both the Mott and Columbia plant 
capacity, and understood that the 
ornamental iron branch the Mott busi- 
ness will expanded. The consolidation 
should make for considerable economies 
manufacture and distribution, and every 
branch the business will undoubtedly 
benefited it, Mr. Laib said. 

The Mott business dates back 1828 
when the Mott Iron Works were 
founded the first Jordon Mott Mott 
Haven, now part New York City. About 
years ago the business was moved 
Trenton nearer the source clay sup- 
ply. was the first American company 
make sanitary equipment and always re- 
mained one the dominant factors the 
industry. Among its recent important un- 
dertakings was the equipping the giant 
Paramount and Graybar buildings New 
York well most the large hospitals 
and schools built throughout the country 
recent years. the time the merger was 
announced was stated that the Mott com- 
panies had approximately $1,500,000 un- 
filled orders. 

The Laib Co. was founded 1901 and 
has steadily expanded since that time. The 
Laib subsidiaries included the merger 
are the Plumbing and Heating Supply Co. 
Nashville, Tenn., and the Huron Plumb 
ing Supply Co. Toledo, The Laib Co. 
also has branches Benton, Evansville, 
Ind.; Detroit, and Cincinnati, The Mott 
subsidiaries are the Mott Iron Works, 
the Trenton Fire Clay and Porcelain Co., 
Mott Co. Pennsylvania, Mott Southern 
Co. Atlanta, Ga., and the Co., Ltd., 
Canada. 


INTERNATIONAL ACCEPTANCE 
BANK INCREASES ANNUAL DIVI- 
DEND—Directors the International Ac- 
Bank, New York, their 
recent meeting increased the annual divi- 
dend rate the common stock from 
per share declaring regular quar- 
terly dividend $1.50 per share, payable 
Jan. 15, 1928, stockholders record Jan. 
1928. This the rate per cent. 
per annum the paid-in Previously 
dividends were paid the rate per 
share quarterly per cent. annually 
the stock outstanding. 

Action the directors increasing the 
annual dividend follows one the most 
successful years the six years since the 
bank was organized. The statement the 
bank 31, 1927, shows record 
breaking resources, acceptances outstand- 
ing, with undivided profits totaling $4,502,- 
967, increase $600,263 for the year. 

Total resources the bank Dee. 31, 


1927, aggregated $130,591,971, increase 
$24,969,891 23.6 per cent. for the 
year and acceptances outstanding totaled 
39.6 per cent. 


BANKERS APPROVE PISTOL BILL— 
The administrative committee the 
erican Bankers Association has approved 
the principle the bill now before Con- 
gress prohibiting the shipment pistols 
and other concealed weapons interstate 
commerce, provided contains the same 
exceptions the Phipps-Miller Bill signed 
President Coolidge last February, 
announced. 

The committee has also approved the 
principle the measure drafted the Na- 
tional Crime Commission regulating the sale, 
possession and use concealable weapons 
and authorized the committee state leg- 
state organizations bankers the 
ment uniform legislation along the lines 
the crime commission bill. The bill now 
the House prohibiting the transportation 
stolen property interstate foreign 
commerce also has been endorsed. 

The committee has further endorsed 
resolution adopted the executive council 
the association directing the Federal Leg- 
islative Committee urge amendment 
the National Bank Act providing that 
depositor whom has been forwarded 
statement can claim 
same for any cause after reasonable 
time, and case exceeding five years 
from date rendition such 
The committee state legislation was di- 
rected urge similar legislation through 
state organizations banks. 


THE NEW YORK TITLE AND MORT- 
GAGE CO., which, following the merger 
with it, about two years ago, the United 
States Title Guaranty Co., 
largest title company the world, with 
capital funds over $40,000,000, 
further increased its lead, 1927, accord- 
ing year-end figures available yesterday. 

The New York Title and Mortgage 
funds now reach about $44,000,000, 

The sales guaranteed first mortgages 
and first mortgages certificates individual 
and corporate investors for the year 1927 
were $209,800,021.74, which said 
the largest amount guaranteed mortgages 
ever sold this country, year, 
single company. increase $16, 
824,808.68 over the total the year before 

Harry Kahler, president the New 
York Title and Mortgage Co., stated yester- 
day that the year had been one further 


New Uses ... New 
Add the Property Behind 
Bell Telephone Securities 


ORE and more, people are relying upon the telephone 

for the transaction their daily business and social 

affairs. More than 700,000 telephones are added the 

Bell System each year. Each year nearly billion more 

telephone calls are made than were made the year before. 
The “Long Distance” habit rapidly expanding. 


Bell System Service has grown and growing with the 
nation. Its management far sighted, conservative, and yet 
progressive. The system has plant investment more 
than $3,000,000,000. operates more than miles 
wire, which 37,000,000 miles are underground cables. 
owns more than 91% the combined common 
stocks the Associated Companies the Bell System. 
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Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates nearly 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 


all parts the world. The Bank has Offices the Atlantic 

Liners Berengaria and Mauretania, and foreign 

branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors 


MIDLAND BANK 


LIMITED 
HEAD OFFICE THREADNEEDLE STREET, LONDON, B.C.2 


Affiliated Banks: Belfast Banking Co. Ltd., Northern Ireland; The 
Clydesdale Bank Ltd., and North Scotland Bank Ltd., Scotland. 


advancement practically every depart- 
ment the company. The net earnings 
this year are about $1,000,000 excess 
last year, and reached total $7,725,- 
197.47 before taxes and reserves. have 
had year,” said Mr. 
“There has been some decrease fee title 
applications, due less active real estate 
market. This has been more than offset 
ness. The expenses the company have 
been less proportion income than 
the preceding year.” 

Detailed operating figures, Mr. Kahler 
explained, would not available before the 
annual meeting the stockholders Tues- 
day next week. 

The New York Title and Mortgage Co. 
was founded January, twenty-six years 
ago. has main office Broadway, 
and ten branches the Metropolitan dis- 
trict. the only prominent title com- 
pany doing national title insurance busi- 
ness with correspondents the principal 
cities the United States. 

Affiliated with the New York Title and 
Mortgage Co. the American Trust Co., 
with main office Broadway and Cedar 
street, and six branches; The County Trust 
Co. White Plains and the National Mort- 
gage Corp. New York. 


AMERICAN INSTITUTE BANK- 
ING EXECUTIVE COUNCIL MEETING 
mid-winter meet- 
ing the council, American In- 
stitute Banking, which was have been 
held January 10-11, has been postponed 
February 9-10, due the serious illness 
the wife Williams, president 
the institute. The meeting, formerly 
planned, will held Chattanooga, Tenn., 
the home Thomas Preston, president 
the American Bankers Association. 
addition the attendance Mr. Preston, 
Bank, Milwaukee, Wis., and former presi- 
dent the association, and Shepherd, 
its executive manager, will also attend 
special invitation. 

The officers and members the execu- 
tive council are follows: 
liams, Bank Italy National Trust and 
Savings Association, Los Angeles, president 
the institute; Frank Totton, The 
Chase National Bank, New York, vice-presi- 
dent; Richard Hill, New York, secre- 
tary; Harold Stonier, New York, educa- 
tional director; Paul Detwiler, The 
Philadelphia-Girard National Bank, Phila- 
delphia; Harry Manor, Toledo, Ohio; 
Paul Brown, North Carolina Bankers 
Association, Raleigh, C.; Martyn 
Turner, Bank Italy National Trust 
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Nation 
and World-wide Service 


you are need credit information foreign banking 
you test the quality our co-operation intrusting all 
part your business this territory. 


Inquiries invited and promptly acknowledged. 


INTERSTATE 


TRUST COMPANY 


George Silzer, President 


LIBERTY STREET 


Franklin Office 


Hudson Franklin Street 
Member Federal Reserve System 


Savings Association, San Callan 
England, Union Trust Co., Little Rock, 
Ark.; Thomas Nugent, First National 
Bank, Chicago; Charles Hayward, First 
National Bank, Kansas City, Mo.; William 
Thurston, The Baltimore Trust Co., 
Baltimore, Md.; Harold Welch, The New 
Haven Bank, A., New Haven, Conn.; 
Joel Parrish, Farmers State Bank, Woods 
Cross, Utah; Carl Lindquist, Puget 
Sound National Bank, Tacoma, Washing- 
ton; William Richards, Jr., City Deposit 
Bank, Pittsburgh, Pa.; Paul Angell, The 
First National Bank, Birmingham, Ala- 


INTERSTATE BRIDGE BOND OF- 
FERING—A headed Guaranty 
Co. New York and The Bank- 
ers Trust Co., Lee Higginson Co., Esta- 
brook and Co., Remick, Hodges Co., Han- 
nahs, Ballin Lee and Arthur Sinelair, 
Wallace Co., offered January $12,- 
The Port New York Authority 
New York-New Jersey Interstate Bridge 
per cent. Gold Bonds, Series due serially 
January 1938-53, 101 and acerued in- 
terest for all maturities, yielding from 
3.878 per cent. 3.937 per cent., according 
maturity. bonds are tax free 
New York and New Jersey and, unlike pre- 
Vious issues The Port New York Au- 


NEW YORK 
Bloomingdale Office 


Lexington Avenue 60th Street 
Capital and Surplus $5,000,000 


thority, are eligible for deposit with any 
state municipal officer agency either 
New York New Jersey, for any purpose 
for which bonds these states may de- 
posited. The bonds are legal investment for 
savings banks and trust funds New York 
and New Jersey. 

The bonds are not redeemable prior 
January 1938, and are redeemable 
that date and any interest payment date 
thereafter 103 per cent. and accrued in- 
terest, that redeemed prior maturity 
the yield will vary from 4.01 per cent. 
case redemption July 1952, 4.12 
per cent. ease redemption January 
1938. 

The bonds, issued for the construction 
bridge between Bayonne, New Jersey, 
and Staten Island, New York, are 
direct and general obligations The Port 
New York Authority and are se- 
cured pledge the net revenues arising 
out the use the bridge. 


PROMOTIONS THE CHASE NA- 
TIONAL BANK—Albert Wiggin, chair- 
man the board The Chase National 
Bank, New York, announced the following 
changes the official staff: 

John formerly president the 
man the executive committee, Mr. Me- 


= 
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Garrah recently resigned become 
chairman the board the Federal Re- 
serve Bank New York. Robert Clark- 
son, formerly vice-chairman the board, 
succeeds Mr. McHugh president. 

Earl Babst was added the board. 

James Gannon, the bank’s London 
representative, becomes vice-president, and 
William Purdy, George Saylor, 
Hadden Howell and Joseph Rovensky, 
formerly second vice-presidents, are pro- 
moted vice-presidents. The following 
assistant cashiers become second vice-presi- 
dents: Frederick Telleen, Otis Everett, 
William Moorhead, Harold Van 
Kleeck, Arthur Pyterman, Ambrose 
Impey and Robert Kiesling. Lynde Sel- 
den, formerly the American 
Sugar Refining Co.; Thomas Nichols, 
manager the Exchange Branch 
the bank, and George Schaeffer, man- 
ager the Isthmian branches, were 
also elected second vice-presidents. The fol- 
lowing assistant cashiers were appointed: 
Manfred Barber and Ernest Kuhlman, 
formerly manager and assistant manager, 
respectively, the foreign department; 
Frederick Eggerstedt, formerly chief 


clerk; August Bender and John Lendrum. 
Fred Brunck was appointed assistant man- 


ager the Eighty-sixth street branch. 

Mr. Wiggin, who continues chairman 
the board Chase Securities Corp., 
well the bank, also announced the fol- 
lowing changes the staff that 

Jonas Anderson and Charles Batch- 
elder, formerly assistant vice-presidents, are 
Whelpley, vice-president The 
Chase National Bank, becomes vice-presi- 
dent the Securities Co. Leslie Snow, 
formerly assistant the Securi- 
ties Co., promoted assistant vice- 
president. 


BANKERS URGE FEDERAL ESTATE 
TAX REPEAL—The special committee 
taxation the American Bankers Associa- 
tion has addressed the Finance Committee 
the United States Senate urging repeal 
the Federal estate tax. The following 
reasons are presented the communication: 

“The Federal estate tax not logically 
Federal tax. excise tax the 
transmission property the time 
death. excise tax properly based 
upon privilege granted the government 
imposing the tax. The privilege trans- 
mitting property the time death 
granted the states and not the Federal 
government. The tax therefore ought 
imposed the states and not the United 
States. 

“Tt should reserved used the 


Federal government only the stress 
war emergencies. The Federal estate tax has 
been employed only war emergencies and 
the present act and its immediate predeces- 
sors have lasted longer after such emergen- 
cies than any others our history. 
further would tend make 
permanent part the Federal tax system. 


“Tt longer needed for Federal 
enue. Secretary Mellon has stated that this 
tax not needed and can now repealed, 
estimates that the repeal will cause 
loss $7,000,000 the estates de- 
dying 1928 and 1929. These 
figures have been misunderstood but are 
easily explainable. the act passed 
1928 will only persons dying after 
the date its passage. the time 
passage, for instance, February 1928, 
the estate person dying February 
1928, would have estate tax due February 
1929, which falls within the last half 
the fiscal year 1929. The bulk estate 
taxes for persons dying the year 
1927 will received the government 
the fiseal year ending June 30, 1928, and 
the first half the year ending June 
30, 1929, the rates tax imposed 
the present law. 

“Tt constitutes greater interference with 
state revenues than any time our his- 
tory. Since the previous Federal inheritance 
tax 1898 inheritance taxes have become 
dependable source the states. 
the last available statistics the 
states collect around $100,000,000 annually 
from this source and the tax constitutes 
about per cent. their total 
revenue, 

“The tax state revenues. 
over twenty-eight states Federal estate 
tax may deducted computing state in- 
taxes. these twenty-eight states 
the repeal the Federal estate tax will in- 
crease the state revenues without raise 
state rates. 

“Tt imposes heavier administrative bur- 
den estates than state inheritance 
delay the settlement estates and actual 
additional cost. State inheritance taxes may 
settled home while the settlement 
Federal estate taxes involves delay and ex- 
pense incident the lodged only 
Washington. 

“Tt tax imposed principally upon 
widows and children. tax sta- 
tisties that fully per cent. 
our inheritance taxes fall upon widows and 
children and the upon other rela- 
tives and beneficiaries. time when 
general nuisance taxes are being repealed 
this character tax ought included 
the repeal. 


Partnership Group Plan 


For Investors $1,000 
and Upwards 


Persons who wish establish 
their surplus funds sound 
and profitable basis may secure 
ownership interest 141 
leading banks 
companies. 


Safety principal, yield 
approximately and possi- 
bilities capital appreciation 
are afforded under this unique 
plan. 


Details upon request 


Send for folder MB-1 


United States Shares Corporation 


Broadway New York 
Telephone: Bowling Green 0286 
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“The primary purpose the tax ad- 
mittedly not raise revenue but in- 


fluence state inheritance tax policies. This 
matter that should left the fiscal 
policies the several states. Advocates 
its retention say necessary prevent 
non-inheritance tax jurisdictions such 
Florida, Alabama, Nevada and the 
Columbia from becoming tax havens 
refuge. Inheritance tax statistics indicate 
that there comparatively little real change 
residence account inheritance taxa- 
tion. Congress has right use legisla- 
tive coercion make one state levy tax 
because another has not done so. 

“Tax exempt securities: proponents re- 
tention argue the tax necessary collect 
taxes escaped decedents tax exempt 
securities held during their lifetimes. Fed- 
eral estate tax indicate that the 
volume such securities found estates 
constitutes less than per total 
taxable estates. 

“The retention this tax causes dupli- 
eate and unnecessary tax system affecting 
the same property. President Coolidge said, 
speaking inheritance taxes, that the 
burden the tax comprised not only the 
rate but the cost payment. 

“Joint Federal and state tax levies: the 
retention the Federal estate tax its 
present form contemplates system joint 
legislation out accord with the long es- 
tablished separation tax sources 
tween the states and the Federal govern- 
ment. 

“The Association 
makes this appeal behalf the cus- 
tomers its member banks for the purpose 
attempting lessen the cost admin- 
istration estates. The members the 
association acting executor and adminis- 
trator have been obliged the basis 


BANCO PONCE 


PONCE, PORTO’ RICO 


are interested financing imports 

Porto Rico and give facilities our 
United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Surplus and Profits over 


$1,000,000 
275,000 


experience their charges ac- 
count the extra work and the extension 
time settlement made necessary 
the Federal estate tax where they have not 
absorbed this extra cost their own 
budgets.” 


THE CONTINENTAL NATIONAL 
BANK TRUST CO. Chicago, its 
“Trend Business” December 19, states 
tion ‘mere prosperity’—which these 
will recorded the first six months 
1928? 

“We find absolutely evidence 
coming period depression. not 
anticipate business expansion such pro- 
portions justify use the word 
generally prosperous business. And don’t 
mean ‘profitless prosperity’ either. 

“As understand the term, ‘boom’ 
would mean inerease industrial pro- 
something like per cent. during 
the next six months. Such increase 
production and trade pre-supposes either 
deficit commodities much larger than 
know about the development foreign 
and demand far greater than 
have reason expect. Even per cent. 
increase commodity prices suggests com- 
modity speculation—a sudden reversal 
the present attitude conservatism 
ing future commitments. And, incidentally, 
not accompanied corresponding in- 
production and trade, would mean 
inflation. increase profits the size 
suggested could prices rose high 
enough and fast enough. But this 
probable. All told, the possibility boom 
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Sent Approval 


WORK CORPORATE 


TRUST DEPARTMENTS 
PAGE and GATES 


R. GREGORY PAGE is Vice-President, Bankers Trust Co., New York 
PAYSON G. GATES is Assistant Secretary, Bankers Trust Co., New York 


the first comprehensive work giving, from authoritative and 
practical sources, inside view corporate trust and corporate agency admin- 
istration. The book describes clearly and thoroughly how trust department 
work handled actual practice. Emphasizing the most recent developments, 
this unusual book provides officers trust companies and banks engaged 
fiduciary service with actual demonstrations trust company practice with 
respect to: 


CORPORATE TRUSTS 


Mortgages and indentures 
Authentication and delivery of bonds 


CORPORATE AGENCIES 


Corporate reorganizations and readjustments 
Protective and reorganization committees 
Sinking funds and releases of property Activities of depositaries; sub-depositaries 
Defaults and remedies Transfer and registration of securities 
Collateral trust indentures, note issues equip- Coupon and dividend payments 

ment trusts Stock registration; bond registration 
Escrow and miscellaneous trusts Fees and disbursements 


The book points out the necessity for careful analysis all trust agreements; dis- 
cusses the dangers immunity clauses; explains corporate trust and corporate agency 
services; describes systems used for safeguarding securities and the handling 
investments; covers the subject fees and charges. every respect 
book and the first give one the views the inside corporate trust work, looking out. 


An important feature of this exception:] book is the co'lection of over 100 forms, 
comprising a complete set of corporate trust and agency records for the work 


of the small, medium-sized and large department. Each form is accompanied by a 
description explaining its relation to the entire systems of records, 


PARTIAL TABLE CONTENTS 


Corporate Fiduciaries; Corporate Trust Services; Acceptance Corporate Trusts, 
Corporate Trust Records; Issue Bonds Under Corporate Mortgages, Covenants 
the Mortgagor; Equipment Trusts, Collateral Trusts; Miscellaneous Trust Functions; 
Corporate Agency Services; Reorganization Department; Corporate Readjustments; 
Reorganization Department Records; Stock Transfer Department; Coupon Paying 
Departments, Fees. Tells You Everything You Want Know About the Trust 
anagement—and Control, 


466 pp., 6x9 inches. Postpaid $5. 
The Banking Law Journal 71-73 Murray St., New York 


THE BANKING LAW JOURNAL, 71-73 Murray Street, New York. 
five days’ approval, you may send copy CORPORATE TRUST DEPART- 


MENTS,” price postpaid. After days’ FREE EXAMINATION, will either remit the 
price indicated, or return the book without further obligation on my part. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, 
pend the following list Attorneys, who will found prompt and reliable the 
discharge any business entrusted them. 


DISTRICT COLUMBIA 
Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


KENTUCKY 


Louisville 


WOODWARD, WARFIELD HOBSON 
ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 


(Ernest Woodward, Warfield, Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 


VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Battle Creek. 


MISSOURI 
St. Louis 


BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 
New York City 


LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City, 


PENNSYLVANIA 
Philadelphia 


RUBY VALE 
ATTORNEY-AT-LAW 
1512-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank ang 
Fox Chase Bank. Refer to any Federal or Stats 
Judge of Pennsylvania. 


Telephone Cable Addrem 
Spruce 4961, 4962 Ruvale 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Blunt, 
Attorneys for Dakota, State Bank and Security 
Pank. 


Pierre 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 

(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
F. BEruce, M. T. Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R, G. Du 
& Co., Western Union Telegraph Co., Iilinols 
Central Railroad Co., Chicago, Milwaukee & & 
Paul Railway Co., American Railway Express Cty 
American Surety Co., United States Fidelity @ 
Guaranty Co., Maryland Casualty Co., Hartford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND COUNSELOR-AT-LAW 
310-311 Walker Bldg. 


Probate Matted 
Bank 


Seattle 


Corporation 
Law Collections 


WEST VIRGINIA 


Williamson 
GOODYKOONTZ, SCHERR SLAVEN 


ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial 
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BRANCHES 


Argentina Brazil Chile 
and throughout the Americas, 
France, Spain and England 


The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 
intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, Ltd. 


Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 
Broadway, New York 


When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head Office—SAN JUAN 


Branches 
Arecibo Ponce Santurce Bayamon 
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PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your depositors give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into cash 


Our correspondents are not limited their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous twenty-four- 
hour-daily operation. 


All items received par. charge for telegraphic transfers. 


THE 


PHILADELPHIA-GIRARD 
NATIONAL BANK 


PHILADELPHIA, PA. 
CAPITAL, SURPLUS AND $29,000,000 


The Hanover National Bank 


the City New York 
Corner and Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 
HENRY P. TURNBULL, Vice-President WILLIAM H. SUYDAM, Vice-President 
SAMUEL WCOLVERTON, Vice-President JOSEPH S. LOVERING, Vice-President 
JOSEPH BYRNE, Vice-President JAMES P. GARDNER, Vice-President 
WILLIAM E. CABLE, JR., Vice-President and GORDON H. BALCH, Vice-President 
Comptroller FRANK HAMMOND, Vice-President 


J. NIEMANN, Asst. Vice-President CHAS. E. WHYARD, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President THOS. C. MEEKS, Asst. Vice-President 
WM. J. LOGAN, Asst. Vice-President ALFRED E. PETERSON, Asst. Vice-President 


FREDERICK A. THOMAS, Cashier ELTON E. OGG, Manager Trust Dept. 


WALTER B. NELSON, Asst. Cashier FRANK WOOLLEY, Asst. Cashier 

CHAS. B. CAMPBELL, Asst. Cashier HERBERT RENVILLE, Asst. Cashier 
WM. B. SMITH, Asst. Cashier ARCHIBALD. G. KING, Asst. Cashier 
WM. H. ALLEN, Asst. Cashier FREDERICK D. IVES, Asst. Cashier 


© 


